
 

  

 

 

May 9, 2017 
 
Delivered By Email: ted.cook@canada.ca  
 
Mr. Ted Cook 
Director of Tax Legislation 
Tax Policy Division 
Finance Canada 
90 Elgin Street 
Ottawa, ON K1A 0G5 

 
 
 
 
 
 

 
 
Dear Mr. Cook: 
 
RE: International Competitiveness in the Asset Management Industry 

We are writing to the Department of Finance (“Finance”) to request amendments to the Income 
Tax Act (Canada) (the “Tax Act”) relevant to Canada’s investment management safe harbour 
rule for offshore funds and the taxation of non-resident investors in Canadian-based collective 
investment vehicles (“CIVs”). The current rules in the Tax Act limit the ability of Canadian 
investment managers to compete on global investment fund mandates. Without amendments to 
these rules, Canada will lose jobs to countries that have realized the importance of their domestic 
asset management industries, and have acted to ensure those industries can remain 
internationally competitive. 

Over the years, The Investment Funds Institute of Canada (“IFIC”) has made several submissions 
on issues relating to international competitiveness.1 Our members are concerned about the lack 
of progress on these submissions, particularly in the context of legislative initiatives in other 
jurisdictions. As a result of these initiatives, new international centres of excellence in the asset 
management industry have been created in jurisdictions like the United Kingdom (the “U.K.”), 
Ireland, Luxembourg, and Singapore. Other jurisdictions, such as Australia, are changing the 
taxation of their safe harbour rules and CIVs in order to remain competitive with these new 
centres of excellence. In the absence of proactive domestic legislative reforms, our members are 
increasingly concerned about the future of the Canadian asset management industry. For 
example, for our members who represent investment fund managers based in Canada with 
international operations, there is a real concern that their asset management centres could be 
relocated outside of Canada in order for their organizations to benefit from the economies of 
scale that come with offering CIVs to the largest number of investors on a tax neutral basis. The 
threat is not that Canadian investment professionals will emigrate from Canada, but that 
Canadian jobs will be lost to investment professionals already resident in jurisdictions where their 
affiliates are located that have nurtured and encouraged growth in their asset management 
industries. 

Based on a study commissioned by IFIC, the mutual fund industry, which is a sub-set of the asset 
management industry, directly created $5.8 billion in real gross domestic product (“GDP”) and 
employed 63,242 people in Canada in 2012.2 In that same year, indirectly, its total economic 
footprint was $17 billion (or 1% of total GDP) and it supported 192,600 jobs. This submission 

                                                      
1 Attached hereto as Appendix A and incorporated herein by reference.  
2 See Appendix B which attaches the briefing note “Economic Footprint of the Mutual Fund Industry”, dated 
March 2016, prepared by IFIC. 
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focuses on policy changes that are necessary to protect these jobs and grow this industry that 
contributes significantly to the Canadian economy. 

We have modelled some of our suggested amendments around legislative initiatives taken in 
Australia. Canada has much in common with Australia, including that both countries are common 
law jurisdictions that utilize the trust as their CIV of choice. We would also note that around the 
same time as the Government of Canada commissioned the Advisory Panel on Canada’s System 
of International Taxation in 2008, the Government of Australia undertook a very similar exercise 
that culminated in a report entitled “Australia as a Financial Centre”. It was based on the 
recommendations from that report that Australia undertook a package of legislative tax reforms 
to increase the international competitiveness of its asset management industry. More recently it 
has committed to introducing new initiatives aimed at keeping up with innovations in this 
competitive environment. Canada unfortunately has not made any advancement in this area. For 
this reason and as a point of comparison, we have also included comments on the legislative 
initiatives in other jurisdictions around the world, including Hong Kong, Ireland, Japan, 
Luxembourg, Singapore, the U.K. and the United States (the “U.S.”). 

The Australian Example 

With globalization, the legal character and taxation of investment funds has been subject to 
change. In general, the Australian legislative tax reforms have two key elements. The first 
element relates to the investment manager regime (the “IMR”) (or Australia’s safe harbour rule) 
which enhances the opportunities for Australian firms to manage assets of foreign funds.3 The 
second element relates to ensuring that Australia offers a broader range of CIVs along with 
enhancements to the treatment of its existing funds which are typically structured as trusts. In 
Australia it was recognized that to have the greatest impact on Australia’s international 
competitiveness, it was necessary to address both of these elements. 

As noted above, the Australian initiatives arose from a 2009 government commissioned report 
that was referred to informally as the Johnson Report. In June 2016, a second report entitled 
“Australia as a Financial Centre Seven Years On” (the “Second Johnson Report”) was released 
to report on the progress made by Australia in addressing the Johnson Report recommendations. 

Although Canada has an investment manager “safe harbour” rule in section 115.2 of the Tax Act, 
the Australian IMR is less restrictive and therefore provides a greater opportunity for Australian 
investment managers to obtain fee generating mandates. The amendments made to the taxation 
of Australian investment trusts also make Australia a more attractive location in which to establish 
funds that may be offered to investors from multiple jurisdictions (i.e., Australian residents and 
non-residents). Appendix C to this submission contains tax bulletins that describe these changes. 
We also share a PowerPoint document (Appendix D to this submission) which provides additional 
information. 

Canada’s Safe Harbour Rule 

Section 115.2 was introduced into the Tax Act by the 1999 federal budget.4 It provides a safe-
harbour rule pursuant to which, if certain conditions are met, a particular non-resident person 
(e.g., a non-Canadian fund) will not be considered to be carrying on business in Canada solely 
because a “Canadian service provider”5 provides “designated investment services” to the non-
resident person. If the conditions for the application of section 115.2 are satisfied, the activities 
of Canadian services providers will not cause a non-Canadian fund to which they pertain to be 

                                                      

3 As noted in the Second Johnson Report, “The IMR brings Australia into line with other offshore financial 
centres which already have investment manager exemptions in place, including Hong Kong, Singapore, 
New York, Tokyo and London.” 
4 Effective for taxation years after 1998. 
5 Defined in section 115.2 to mean a corporation resident in Canada, a trust resident in Canada or a 
Canadian partnership.  
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considered to be carrying on business in Canada. The key conditions for the application of the 
safe harbour rule are summarized below. 

Designated Investment Services 

In order to benefit from the safe-harbour rule, the Canadian service provider must provide the 
non-Canadian fund only the following designated investment services: 

a. investment management and advice with respect to “qualified investments” (as defined 
in further detail below), regardless of whether the manager has discretionary authority to 
buy or sell; 

b. purchasing and selling qualified investments, exercising rights incidental to the 
ownership of qualified investments such as voting, conversion, and exchange, and 
entering into and executing agreements with respect to such purchasing and selling and 
the exercising of such rights; 

c. investment administration services, such as receiving, delivering and having custody of 
investments, calculating and reporting investment values, receiving subscription 
amounts from, and paying distributions and proceeds of disposition to, investors in and 
beneficiaries of the non-Canadian fund, record keeping, accounting, and reporting to the 
non-Canadian fund and its investors and beneficiaries; and 

d. if the non-Canadian fund is a corporation, trust, or partnership the only undertaking of 
which is the investing of its funds in qualified investments, marketing investments in the 
non-Canadian fund to non-Canadian investors. 

Qualified Investments 

A “qualified investment” for purposes of section 115.2 is defined as: 

a. a share of the capital stock of a corporation, or an interest in a partnership, trust, entity, 
fund or organization, other than a share or an interest that derives more than 50% of its 
fair market value from one or more of real property situated in Canada, Canadian 
resource property and timber resource property, if that share or interest is either not listed 
on a designated stock exchange, or, if it is so listed, the non-Canadian fund (together 
with non-arm’s length persons) owns 25% or more of a class (or series) of the issuer’s 
shares or total value of its interests; 

b. indebtedness; 

c. annuities; 

d. commodities or commodities futures purchased or sold, directly or indirectly in any 
manner whatever, on a commodities or commodities futures exchange; 

e. currency; and 

f. options, interests, rights and forward and futures agreements in respect of property 
described in any of paragraphs (a) to (e), and agreements under which obligations are 
derived from interest rates, from the price of property described in any of the above 
paragraphs, from payments made in respect of such a property by its issuer to holders 
of the property, or from an index reflecting a composite measure of such rates, prices or 
payments, whether or not the agreement creates any rights in or obligations regarding 
the referenced property itself. 

Additional Conditions 

Where the non-Canadian fund is a corporation or trust, the following additional conditions must 
apply in order to assure the availability of the safe harbour rule: 

 the fund has not, before the particular time, directed any promotion of investments in 
itself principally at Canadian investors, or sold an investment in itself that is outstanding 
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at the particular time to a person who was a Canadian investor at the time of the sale 
and who is a Canadian investor at the particular time;6 

 the fund has not, before the particular time, filed any document with a public authority in 
Canada in accordance with securities legislation of Canada or of any province in order 
to permit the distribution of interests in itself to Canadian investors; and 

 when it is more than one year after the fund was created, the total fair market value of 
investments in the fund that are beneficially owned by persons and partnerships that are 
affiliated with the Canadian service provider does not exceed 25% of the fair market 
value of all investments in the fund (the “25% independence test”). 

Where the services are provided to a partnership of which a non-Canadian person is a member, 
the 25% independence test is applied at the partner level rather than at the partnership level. As 
a result, a non-Canadian person who is a partner in the partnership can only benefit from the 
safe harbour rule as follows. 

 The person, together with “unqualified persons”, owns 25% or less of the fair market 
value of all interests in the partnership. Unqualified persons are (i) persons or 
partnerships more than 25% of which are owned by persons and partnerships affiliated 
with the Canadian servicer provider, and (ii) persons or partnerships affiliated with the 
Canadian service provider; or 

 The person is not affiliated with the Canadian services provider or an unqualified person 

Issues with Canada’s Safe Harbour Rule 

In the context of speaking about reforming Canada’s system of international taxation, some have 
suggested that “the most important area to focus on is the relaxing of rules such as section 115.2 
of the Act, to avoid encouraging the export of jobs.”7 

Limitation on Qualified Investments 

As previously submitted, our members find the qualified investments requirement of the safe 
harbour rule unnecessarily restrictive. In particular, IFIC has previously recommended that the 
list of qualified investments should not exclude shares of private companies that derive their value 
primarily from real properties or resource properties in Canada,7 as this restriction prevents 
Canadian investment managers from competing on a level playing field with their international 
counterparts. In addition, we would submit that the imposition of this requirement is unnecessary 
since non-residents of Canada are already subject to Canadian income tax on net capital gains 
realized on the disposition of “taxable Canadian property”. 

No Canadian Investor Requirement 

As noted above, where the non-Canadian fund is structured as a corporation or trust, the safe 
harbour rule prohibits the fund from marketing or selling an investment in itself to Canadian 
investors. We submit that this requirement is unduly onerous as investment strategies are getting 
more and more sophisticated with high associated product development and investment 
management costs. Funds need flexibility in marketing to the broadest group of potential 
investors in order to achieve economies of scale. In addition, in the competitive global market for 
investment mandates from institutional investors, it is common for such investors as part of their 

                                                      
6 The CRA has issued rulings that section 115.2 is applicable in circumstances where the services are 
provided to a master fund and the “feeder” fund has Canadian investors. See CRA document no. 2006-
0172401R3 dated October 4, 2006. 
7 See Brian Arnold, Larry Chapman, Allan Lanthier, Jack Mintz, and Richard J. Tremblay, “Reforming 
Canada’s System of International Taxation: A Perspective from Practitioners and Academics,” Report of 
Proceedings of Sixtieth Tax Conference, 2008 Conference Report (Toronto: Canadian Tax Foundation, 
2009), 5:1-30. 
7 See IFIC submission to the Advisory Panel on Canada’s System of International Taxation dated July 15, 
2008 contained in Appendix A. 
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due diligence procedures to request confirmation that the asset managers (i.e., the individuals 
responsible for the performance of the investment funds) have an investment in their own funds. 
The practical reality is that Canadian investment fund managers are being placed in a competitive 
disadvantage on these mandates by not being allowed to invest in their own strategies. The no 
Canadian investor requirement therefore significantly discourages the use of Canadian service 
providers, increases structuring costs and introduces more onerous compliance burdens.8 

We also submit that the no Canadian resident investor restriction is unnecessary from a policy 
perspective since Canadian residents who invest in non-resident funds are taxed on their 
worldwide income and there are other rules in the Tax Act, including the foreign affiliate rules and 
section 94.1, to address the taxation of investments in non-resident funds.9 

Our members have observed that Singapore is increasingly being used as a preferred location 
for fund vehicles partly due to the attractive tax incentives for funds and investment managers 
introduced into the Singapore Income Tax Act (the “SITA”). The three main tax exemption 
schemes for funds in Singapore are: 

 The Offshore Fund Tax Exemption Scheme (Section 13CA of the SITA);  

 The Onshore (Singapore Resident Company) Fund Tax Exemption Scheme 
(Section 13R of the SITA); and 

 The Enhanced Tier Fund Tax Exemption Scheme (Section 13X of the SITA). 

In general, under each of these schemes, specified income from designated investments may be 
exempt from tax in Singapore. Although each of these schemes is targeted towards attracting 
non-resident investors, none of them includes an absolute restriction on investment by local 
residents. Instead, under both the Offshore and Onshore Fund Tax Exemption Schemes, if a 
Singapore resident non-individual investor is above the investment limit (i.e., it owns more than 
a prescribed percentage of the fund), the investor is liable to pay a penalty to Singapore tax 
authorities.10 Under the Enhanced Tier Fund Tax Exemption Scheme, there is no restriction on 
Singapore resident investors. 

Affiliated Persons Requirement 

As noted above, in order for a non-Canadian fund that is a corporation or trust to benefit from the 
safe harbour rule, at a time more than one year after the fund was created, the total fair market 
value of investments in the fund that are beneficially owned by persons and partnerships that are 
affiliated with the Canadian service provider must not exceed 25% of the fair market value of all 
investment in the fund (the “Affiliated Persons Requirement”). 11  The Affiliated Persons 
Requirement does not need to be met in the fund’s first year (the “One Year Grace Period”). 

We submit that the Affiliated Persons Requirement makes it difficult for a Canadian-based service 
provider to expand its business to provide services to offshore funds sponsored by its affiliates 
or to manage its own affiliate’s investments in non-treaty jurisdictions.12 As a result, Canadian 

                                                      
8 Please also see Appendix E attached to this submission that provides the text of Question 6 to the Tax 
Executive Institute’s Liaison Meeting with the CRA dated November 18, 2014. 
9  In addition, we would note that many offshore investment vehicles will be located in participating 
jurisdictions for purposes of the OECD’s Common Reporting Standard and subject to due diligence and 
reporting obligations as reporting financial institutions in those participating jurisdictions.  
10 For a fund with fewer than 10 investors, if a Singapore resident non-individual investor (either alone or 
with certain “associates”) owns more than 30% of the issued securities in the fund, that investor will be 
subject to a tax penalty equal to 17% of its share of the fund's profits per the accounts. For a fund with 10 
or more investors, the above mentioned ownership percentage of the Singapore resident non-individual 
investor is raised from 30% to 50%.  
11 As noted above, a separate test measured as the partner level applies in the case of services provided 
to a partnership. 
12 For example, one of our members had to engage an affiliated investment manager in another country to 
provide investment management services to its Hong Kong affiliate before Canada entered into a tax treaty 
with Hong Kong. 
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investment managers with international operations are forced to consider providing investment 
services through their offshore affiliates resident in jurisdictions with more advantageous safe 
harbour rules, thereby directing highly skilled jobs and revenue away from Canada. 

The US Domestic Safe Harbour rules (IRC Section 864) do not include similar arm’s length 
requirements. In addition, in many other jurisdictions, including the U.K. and Singapore, there is 
not an absolute prohibition on related party investments. Instead, those jurisdictions impose 
penalties on related party investments if the offshore fund is not widely held. 

For example, although the UK’s Investment Management Exemption (“IME”) has an 
independence test which requires that the investment manager act in relation to the transactions 
in an independent capacity, the HM Revenue and Customs (“HMRC”) has provided13 various 
“safe harbours” in respect of this test: 

a. The independent capacity test will be deemed to have been met if the non-resident to 
whom the services are provided has the following characteristics: 

i. it is a widely held14 collective fund, or  

ii. it is not a widely held collective fund but is either being actively marketed15 with 
the intention that it become widely held or is in the process of being wound up 
or dissolved.16  

b. The independent capacity test will be deemed to have been met where the provision of 
services to the non-resident and persons connected with the non-resident is not a 
substantial part of the investment management business. Advising the non-resident and 
persons connected with the non-resident will not be a substantial part of the investment 
management business if it represents less than 70% of the investment manager’s 
business, measured by reference to fees or to some other more appropriate measure.17 

c. The independent capacity test will be deemed to have been met where the provision of 
services to the non-resident and persons connected with the non-resident represents 
more than 70% of the investment manager’s business 18 months or more after the start 
of a new investment management business for reasons outside the manager’s control 
and the manager has taken all reasonable steps to bring it below 70%. 

d. If none of the above safe harbours are satisfied, the HMRC will have regard to the overall 
circumstances of the relationship between the non-resident and the investment manager 
in determining whether they are carrying on independent businesses that deal with each 
other on arm’s length terms. 

For master/feeder structures, the independence test is applied as if the master fund were 
transparent by looking at the beneficial ownership of each feeder fund to determine whether the 
master fund is independent. Similarly, if the investment manager acts for one or more sub-funds 
owned by an umbrella fund, the beneficial ownership of the umbrella fund will determine whether 
the independence test is met. 

                                                      
13 HMRC Statement of Practice 1 (2001): treatment of Investment Managers and their overseas clients, 
published 1 February 2001, as revised.  
14 A fund will be regarded as widely held if either no majority interest in the fund is ultimately held by five or 
fewer persons and persons connected with them, or no interest of more than 20% is held by a single person 
and persons connected with that person.  
15 Actively marketed means there must be evidence of ongoing genuine attempts to obtain third party 
investment into the fund in order to meet the widely held test and that the terms on which interests in the 
fund are offered are not prohibitive or discriminatory for that class of business. 
16 Recognizing that a fund may need to establish a track record before new investors are obtained, the 
HMRC provides it 18 months from the commencement of trading in the UK to meet the widely held test. 
17 If in the first 18 months from the start of a new investment management business the services provided 
to the non-resident exceed 70% of the business, they will not be treated as a substantial part of the business 
provided that they are consistently below 70% in subsequent periods. 
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One Year Grace Period 

We submit that the One Year Grace Period is too short. Often a fund may need to establish a 
track record with seed capital provided by its manager or an affiliate before it can attract third 
party investors and one year is not a sufficient period to do so. There may also be a lag between 
the formation of the fund and the time it can offer securities to investors because of the need to 
obtain regulatory approvals. Other jurisdictions provide a longer start-up period. 

In the UK’s IME regime, the HMRC provides a non-resident 18 months after the commencement 
of trading in the UK to meet the widely held test. 

In general, the UK’s IME regime is much more flexible and forgiving in the application of their 
safe harbour timelines. In addition to the independence test, in order to benefit from the IME 
regime, the investment manager and persons connected with it must not have a beneficial 
entitlement to more than 20% of the non-resident’s chargeable profit arising from transactions 
carried out through the investment manager (the “20% test”). The 20% test is generally tested on 
an annual basis but it is assessed over a much longer “qualifying period” of five years. It is also 
treated as having been satisfied if the manager intended to meet the test but failed to do so for 
reasons outside the manager’s control, having taken any reasonable steps to fulfil that intention. 

Provided all of the other IME conditions are satisfied, failing the 20% test will not jeopardize the 
applicability of the IME regime to the portion of the funds’ income that relates to third party non-
UK investors. Instead, where the 20% threshold is exceeded, the part of the income of the non-
resident to which the investment manager and connected persons are beneficially entitled is 
excluded from the limitation of charge. 

Designated Investment Services  

We submit that limiting Canada’s safe harbour rule to a restrictive list of “designated investment 
services” is not practical and does not reflect the complexities of the investment process nor does 
it address evolution in the asset management industry. 

For example, when the safe harbour rule was introduced in 1999, there was much less activity in 
the private equity/alternative assets fund space. The investment process of private 
equity/alternative assets funds can involve much broader business activities such as deal 
identification, origination, negotiation, due diligence, subsequent (post-acquisition) workouts, etc. 
It is unclear whether all of these activities are within the definition of “investment management 
and advice”. 

In comparison, the UK’s IME regime requires only that the UK investment manager be in the 
business of providing investment management services and that the investment transactions are 
carried out in the ordinary course of that business. “Investment transactions” are broadly defined 
in the Investment Manager (Tax) Regulations 2014 as applied and modified by the Investment 
Manager (Investment Transactions) Regulations 2014. 

We would also note that Japan and Hong Kong have more recently introduced safe harbour rules 
to address the uniqueness of investments made by private equity and other alternative asset 
funds. The Japanese rules were introduced in 2009 to promote investment from foreign investors 
through private equity funds that are structured either as a limited partnership established under 
the Japanese Limited Partnership Act for Investment (an “investment LPS”) or a foreign 
partnership similar to an investment LPS (together with an investment LPS, an “investment 
partnership”). Under the 2009 amendments, a non-Japanese investor in an investment LP is 
deemed not to have a permanent establishment in Japan if that investor meets certain 
requirements including that the investor does not engage in the management or operation of the 
fund, and the investor’s equity interest in the assets of the fund is less than 25%. If a foreign 
investor does not have a permanent establishment in Japan, the investor is generally not subject 
to income tax in Japan on the sale of Japanese shares, except when the 25/5 Rule in Japan 
applies. Under the 25/5 Rule, capital gains from the sale will be taxed if (i) special related 
shareholders held 25% or more of the outstanding shares of a Japanese corporation at any time 



8 
Mr. Ted Cook 
Re: International Competitiveness in the Asset Management Industry 
May 9, 2017 

 
within three years before the last day of the fiscal year in which the sale took place and (ii) such 
special related shareholders sold 5% or more of such shares in the same period. Under the 2009 
amendments, an exception was made to the 25/5 Rule, which further assisted non-resident 
investors in investment partnerships avoid their application. 

Under the Profits Tax Exemption for Offshore Funds Ordinance enacted in 2006, all non-resident 
persons became exempt from tax in Hong Kong if their activities were restricted to “specified 
transactions” and transactions incidental to the “specified transactions” (the “Safe Harbor Rule”). 
However, transactions in shares of a private company were not included in the “specified 
transactions”. In 2015, Hong Kong extended the Safe Harbor Rule to transactions in private 
companies that are incorporated or registered outside Hong Kong and do not hold any Hong 
Kong properties or carry out any business in Hong Kong and private equity funds that invest in 
directly in such private companies. 

Collective Investment Vehicle Structures and Taxation 

As discussed above, in order to be competitive internationally, the Canadian asset management 
industry needs a safe harbour rule that prevents non-Canadian funds from being subject to 
Canadian income tax solely due to services provided by Canadian service providers. In particular, 
our members request that the current safe harbour rule in the Tax Act be modified so that a 
broader range of services can be offered, with fewer restrictions. In addition to this request, the 
Canadian asset management industry will be unable to offer competitive investment products to 
non-resident investors, and to benefit from economies of scale, unless the taxation of Canadian 
investment funds is modified to keep up with changes in other jurisdictions. Acknowledging that 
regulatory regimes are also very important, the tax component could be achieved by modifying 
the application of withholding tax to income distributions by Canadian trusts to non-resident 
investors similar to the relief that is already provided in paragraph 2 of Article XXII of the Canada-
U.S. Tax Convention, where income of a Canadian trust distributed to a resident of the United 
States is exempt from Canadian tax to the extent that the amount is distributed out of income 
arising outside of Canada. Alternatively, Canada could adopt a tax transparent fund structure that 
is similar to one of the fund structures being offered in jurisdictions such as the U.K. For the 
Canadian asset management industry to be able to attract non-resident investors into Canadian-
manufactured investment funds and benefit from economies of scale in fund production, the 
investors must be subject to the same level of tax investing through the fund than if they had 
invested directly in the underlying securities of the fund. 

The section below will summarize the new investment fund structures that have been introduced 
in Australia, will describe the application of the current Canadian rules to non-resident investors 
in mutual fund trusts, and will briefly describe investment fund structures from other leading asset 
management jurisdictions. 

The Australian Example: Fund Structure 

Since 2009, Australia has been focused on introducing a package of legislative amendments 
aimed at increasing the competitiveness of its domestic asset management industry, including 
amendments pertaining to its safe harbour rule (i.e., the IMR) and how its investment funds 
calculate taxable income and withhold tax. These amendments include an elective tax regime for 
Australian investment trusts referred to as attribution management investment trusts (“AMITs”) 
that was intended to codify industry practice for the computation of tax and remove drawbacks 
of a trust structure.18 At the core of the AMIT regime is the ability of qualifying trusts to “flow 
through” taxable income to their unitholders on an “attribution basis”, and for that taxable income 
to retain its character for tax purposes as it flows through the trusts. 

The AMIT regime followed the introduction in 2006 of the conduit foreign income regime which 
provides an exemption from withholding tax for non-residents investing in foreign assets via an 
Australian fund. As noted in the consultation paper “Collective investment vehicle non-resident 
withholding taxes – November 2016” attached hereto as Appendix F, “Conduit foreign 

                                                      
18AMITs are generally taxed under Division 276 of the Income Tax Assessment Act 1997.  
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investments are arrangements where the fund receives funds from investors in one foreign 
country, to invest in assets in another foreign country. The country of the fund’s residence is seen 
as a ‘conduit’ jurisdiction, as investments are merely passing through that country.” 

More recently, in its 2016/17 Federal Budget, the Australian Government committed to 
introducing two new CIVs,19 being a corporate CIV from July 1, 2017 and a limited partnership 
CIV from July 1, 2018. As noted in the Second Johnson Report, these CIVs are intended to: 

[P]ut Australian fund managers on a level playing field with fund managers from other 
countries and allow them to make the most out of the new passport regime. The new 
CIVs will allow fund managers to offer the sorts of collective investment vehicles that 
many international investors prefer and are familiar with, and to make better use of the 
Asia Region Funds Passport….  

Fund managers and their international clients require an investment vehicle that provides 
a flow-through of any tax liabilities from the vehicle to the end investor. They also need 
it to meet other investor protection and commercial needs. Until the most recent 
commitment, Australia’s tax and securities laws in effect limited the range of commercial 
vehicles that can be used to manage funds to the unit trust structure, which is unfamiliar 
to Asia-Pacific investors who did not come from common law jurisdictions. 

The only other alternative for Australian-based funds was to use collective investment 
vehicles that are established and administered offshore, such as in Luxembourg, Dublin 
or the Cayman Islands, and in some cases also base their fund managers offshore. This 
was expensive, time consuming and not in Australia’s interests. 

Although these latest initiatives are aimed at increasing non-resident investment in onshore 
funds, the new CIVs will not be restricted to non-resident investors. 

Finally, as part of its ongoing initiatives, the Australian Government recently published a 
consultation paper entitled “Collective investment vehicle non-resident withholding taxes”.20 The 
consultation paper outlines certain proposals aimed at improving the competitiveness of Australia 
to attract inbound investment. One of the proposals for consideration involves reducing non-
resident withholding tax to a rate of 5 percent on all Australian CIVs and managed investment 
trusts (“MITs”) excluding income from investments in real property. Of note, the consultation 
paper states that “[a]pplying a single rate simplifies the withholding tax regime regardless of 
whether the rate is set. That is, the rate could be a higher rate such as 10 percent or a rate 
determined to be revenue neutral”. 

Canadian Mutual Fund Trusts 

Similar to Australia, the most popular form of CIV in Canada is a widely distributed unit trust 
structure. More specifically, for retail investors, the CIV of choice is a “mutual fund trust” for 
purposes of the Tax Act.21 In general, mutual fund trusts were not designed to be held by non-
resident investors.22 

                                                      
19 The Government of Australia had been reviewing the tax treatment of CIVs since May, 2010, when the 
then Assistant Treasurer and the then Minister for Financial Services, Superannuation and Corporate Law 
announced that the Government would ask the Board of Taxation to review the tax treatment of CIVs, 
including whether a broader range of tax flow-through CIVs should be permitted. The CIV commitments in 
the 2016/17 Federal Budget were based on the recommendations made by the Board of Taxation in its final 
report released on June 4, 2015.  
20 See Appendix F. 
21 The other retail investment fund structures are mutual fund corporations as defined in subsection 131(8) 
and segregated funds, which are insurance contracts, and are defined in 138.1(1)(a). 
22 In order to be a “mutual fund trust” for purposes of the Tax Act, subsection 132(7) of the Tax Act provides 
that either: (i) it can reasonably be considered that the trust (having regard to all the circumstances, including 
the terms and conditions of the units of the trust) was not established or is maintained primarily (i.e., 50%) 
for the benefit of non-resident persons; or, (ii) less than 10% of the assets of the trust consist of “taxable 
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Mutual fund trusts provide a flow-through mechanism for Canadian investors with respect to 
capital gains, interest and dividends. However, critically, non-resident investors are subject to 
Canadian withholding tax on trust distributions of income. In particular, a non-resident beneficiary 
is subject to withholding tax under paragraph 212(1)(c) on amounts that would be taxable under 
Part I if that beneficiary were a person resident in Canada to whom Part I were applicable,23 less 
taxable capital gains pursuant to subsection 104(21).24 For example, distributions attributable to 
Canadian source interest (which generally exempt from Canadian withholding tax) would be 
recharacterized as trust income and subject to Canadian withholding tax if the investments in the 
Canadian fixed income securities are held through a Canadian mutual fund trust. 

Other than as described below, there is no Canadian withholding tax on distributions from a 
mutual fund trust to the extent that the amount is deemed by subsection 104(21) to be a taxable 
capital gain of a non-resident person.25 Subsection 104(21) of the Act permits a trust resident in 
Canada throughout a taxation year that is a mutual fund trust to designate to a particular 
beneficiary of the trust a portion of the trust’s net taxable capital gains for the year that may 
reasonably be considered to be part of the amount that by virtue of subsection 104(13) is included 
in computing the income of the particular beneficiary. Such amount is deemed to be a taxable 
capital gain for the year of the particular beneficiary from the disposition by that beneficiary of 
capital property. 

However, Canadian withholding tax will apply on a distribution of a capital gain from a mutual 
fund trust to a non-resident (i) if more than 5% of the units of the trust are held by non-resident 
persons (including partnerships with at least one non-resident member),26 and (ii) in general, only 
to the extent that the capital gain was derived from the disposition of “taxable Canadian property” 
(“TCP”) realized directly by the fund or indirectly by another mutual fund subject to those rules 
which distributed the capital gain to it. Mutual fund trusts that are subject to these rules must 
maintain a special “TCP gains balance” account for these purposes. 

Distributions from a trust, whether or not it is a mutual fund trust, that are returns of capital or 
represent the untaxed portion of a taxable capital gain are also not generally subject to Canadian 
withholding tax. However, certain mutual funds are required to withhold 15% of distributions made 
to non-residents that are not otherwise subject to Canadian withholding tax. In general, Part XIII.2 
of the Tax Act imposes a 15% withholding tax on all distributions paid by certain mutual fund 
trusts27 to non-residents (including partnerships with at least one non-resident member) that are 
not otherwise subject to withholding tax. 

For CIVs that are structured as trusts in Canada, which do not meet “mutual fund trust” status, 
the Tax Act creates even more disincentives to non-resident investor ownership. In particular, 
since non-residents are “designated beneficiaries” for purposes of Part XII.2 tax, a typical 
approach to avoid Part XII.2 tax, which does not apply to mutual fund trusts, is to prohibit non-
residents and other designated beneficiaries from acquiring units of the trust. Part XII.2 imposes 

                                                      
Canadian property”, as that term is defined in subsection 248(1) without reference to paragraph (b) (i.e., 
business assets). 
23 There will be no withholding tax if certain circumstances prescribed under an applicable tax treaty are 
met. For example, under paragraph 2 of Article XXII of the Canada-U.S. Tax Convention, income of a 
Canadian trust distributed to a resident of the United States is exempt from Canadian tax to the extent that 
the amount is distributed out of income arising outside of Canada. In addition, paragraph 1 of Article XXI 
may apply to exempt distributions from a Canadian trust from Canadian tax if paid to certain organizations 
that are exempt from tax in the U.S. 
24 Subsection 212(11) eliminates the character of income or gains realized by a trust when the amount is 
distributed to a beneficiary. 
25 Subparagraph 212(1)(c)(i). Withholding tax of 12.5% (50% of 25%) apply to distributions of capital gains 
by a unit trust to non-residents. 
26 This provision technically applies if more than 5% of the net taxable capital gains of the trust are 
designated to such persons.  
27 In particular, the 15% withholding tax applies to a trust that is a mutual fund trust whose units are listed 
on a “designated stock exchange” and if the value of the units are primarily attributable to real property in 
Canada, Canadian resource property or timber resource property.  
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a 35% tax on the “designated income” of a trust for a year unless the trust certifies in its tax return 
that it had no “designated beneficiaries” during the year. 

Examples of Fund Structures in Other Jurisdictions 

Other jurisdictions have developed tax and regulatory regimes that encourage foreign investors 
to purchase investment funds produced and serviced by their domestic asset management 
industry. Common types of funds that have been developed to attract foreign retail investors and 
institutional investors include corporate funds and tax transparent funds. There are differences 
between individual countries, though a developing theme is that investors are taxed where 
resident, and the funds themselves are not taxed in the “host” jurisdiction. Rather, the host 
jurisdiction raises tax revenue by taxing employment income from, and profits earned by, asset 
management companies and their employees. 

Examples of corporate funds are: 

 U.K.: open-ended investment company (OEIC) – open-ended investment companies 

intended for U.K. and foreign retail investors;  

 Ireland: Irish collective asset-management vehicle (ICAV) – investment company 
intended for non-Irish retail investors;  

 Luxembourg: Société d’Investissement à Capital Variable (SICAV) – open-ended 
investment company, intended for foreign retail investors; 

By way of example, and to illustrate differences, U.K. OEICs are collective investment vehicles 
that are structured as U.K. domiciled companies. They were introduced in the U.K. in 1997 as a 
flexible alternative to unit trusts. An OEIC can be established as an umbrella company with a 
number of sub-funds, or as a stand-alone fund, and corporate legislation allows the segregation 
of liability between sub-funds in an umbrella OEIC. With respect to tax, net income is subject to 
U.K. corporation tax. Dividends received by a fund are not taxable, and fixed income funds with 
more than 60% in debt assets pay no tax. Also, non-U.K. investors can receive interest 
distributions from fixed income funds (with more than 60% in debt assets) gross of tax. As another 
point of reference, Luxembourg SICAVs are collective investment vehicles that are structured as 
companies domiciled in Luxembourg. A SICAV can also be established as an umbrella company 
with a number of sub-funds, or as a stand-alone fund, and the segregation of liability between 
sub-funds is provided for under Luxembourg law. In contrast to OEICs, no tax is levied on the 
fund; rather, tax arises in the hands of the investors. 

Examples of tax transparent funds, which can be attractive for institutional investors, are: 

 U.K.: authorized contractual scheme – can be structured as either a limited partnership 
or co-ownership, though tax transparency is optional when structured as a co-ownership; 

 Ireland: common contractual fund – contractual arrangement existing by virtue of deed; 

 Luxembourg: fonds commun de placement (FCP) –contractual arrangement between 

the fund manager and the investors; and 

These are only meant as examples to illustrate what other countries have done with respect to 
CIVs. Rules are also developing with respect to private equity and alternative investment funds. 
Critically, this submission has not touched on entitlements to treaty benefits. In addition, it has 
not described changes to the other regulatory regimes that have helped develop certain countries 
or regions into asset management centres of excellence.28 It is our hope that if Finance agrees 
with our members about the urgent need for legislative reform in this area, it will consider 
including securities regulators in our discussions on how best to ensure Canadian international 
competitiveness in the asset management industry going forward. 

                                                      
28 For instance, the EU the first introduced the regulatory regime that allowed fund “passporting”, called the 
Undertakings for Collective Investment in Transferable Securities (UCITS), in 1985. 
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Relief Requested 

In order to level the playing field for the Canadian asset management industry, we submit that 
section 115.2 should be amended as follows: 

 The definition of “qualified investment” should not exclude shares of private companies 
that derive their value primarily from real properties or resource properties in Canada; 

 The prohibition against Canadian investors investing in non-Canadian funds should be 
eliminated to allow Canadian investors (up to certain limit) to participate; 

 The Affiliated Persons Requirement and the related 25% limitation should be removed 
or amended substantially; 

 The One Year Seed Capital Period should be extended substantially; and 

 The list of designated investment services should be amended to reflect broader 
investment services that are involved in the investment process for different asset 
classes. 

As evident from the Australian experience, changes to Canada’s safe harbour rule in and of itself 
will not be sufficient to increase Canadian international competitiveness in the asset management 
industry. Hence, we are also requesting that Finance consider eliminating withholding tax in 
certain instances on distributions to non-residents from mutual fund trusts. Alternatively, we 
request that Finance develop rules that allow other types of CIVs in Canada that provide more 
transparency and therefore more favourable tax treatment for non-resident investors. 

* * * * * 

We hope that this submission is the first step in beginning a dialogue between our members and 
Finance on the urgent concerns facing the Canadian asset management industry in the face of 
increased international competition. We look forward to discussing possible solutions to these 
concerns in our upcoming meeting in Ottawa, and in the months to come. 
 
Yours sincerely, 
 
THE INVESTMENT FUNDS INSTITUTE OF CANADA 

 
 
By: Ralf Hensel  
 General Counsel, Corporate Secretary & Vice President, Policy 



December 9, 1999

BY COURIER

The Honourable Paul Martin,  M.P.
Minister of Finance
Government of Canada
L’Esplanade Laurier
140 O’Connor Street
Ottawa, ON  K1A 0G5

Dear Minister:

Re: Proposed Section 115.2 of the Income Tax Act (Canada) - Non-Resident Investment
Funds that Engage Canadian Service Providers

We are writing to draw your attention to a serious issue facing the Canadian investment service industry.

As is evident from the 1999 Federal Budget, the corresponding draft legislation released on September
10, 1999 and the Notice of Ways and Means Motion tabled on December 7, 1999 (the “December 7
Draft Legislation”), the federal government has appreciated the concern of Canadian investment service
providers who provide their services to foreign funds that if a foreign fund engages their services, the
foreign fund may become subject to tax in Canada.  This potential for Canadian taxation was a serious
impediment to the development of the Canadian investment service industry and the federal government
addressed this issue by introducing proposed section 115.2 of the Income Tax Act (Canada).

Although the purpose of these proposed rules may be to encourage the development and expansion of
the Canadian investment service industry, unfortunately, the rules as they are currently drafted, do not
accomplish this goal.  This continues to be the case in respect of the version of these rules contained in
the December 7 Draft Legislation. The following is a brief overview of the reasons why proposed
section 115.2 does not help our industry.
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The 20% Requirement

Proposed Rule

The proposed rules offer relief only to “qualified non-resident investment funds.”  To be “qualified,” no
more than 20% of the total value of any fund may be in the hands of one investor, unless that investor is
itself a qualified non-resident investment fund.

Issues

The nature of the offshore investment market is such that the proposed 20% requirement is unlikely to
be satisfied in most cases for the following reasons:

• the  offshore investment fund market involves very large, sophisticated investors such as
institutional investors, substantial pension funds and high net worth individuals, and any one
of these types of investors commonly exceed this 20% limit because of the large size of their
investment (we note that the genesis of this requirement is the Canadian mutual fund tax
rules which are geared to retail investors; this requirement appears inappropriate to
“transport” to the sophisticated investor offshore fund market);

• many non-resident funds are specialty funds that have specific investment objectives or
trading strategies that appeal to narrow groups of very large investors and, accordingly, the
number of individual investors in a particular non-resident fund can be quite small;

• many non-resident funds would not meet this requirement in the start-up phase of the fund;

• the minimum investment requirements for many non-resident funds are substantial and, as a
result, there are few potential investors in such funds;

• the non-resident fund market is volatile and investors frequently move from one fund to
other; while this movement is beyond a fund’s control, it could result in the fund failing to
satisfy the 20% requirement; and

• a minor deviation from the 20% requirement, for even a short period of time, would cause a
fund to lose the benefit of the proposed new rule.

The Arm’s Length Requirement

Proposed Rule

The proposed rules require that Canadian investment service providers deal at arm’s length with both
the non-resident fund and the non-resident fund’s promoter.
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Issues

The arm’s length requirement fails to achieve the stated goal of the proposed rules, namely, ensuring that
Canadian tax rules permit the Canadian investment service industry to compete effectively in the
international market, for the following reasons:

• the international investment service business is highly competitive and it is virtually impossible
for Canadian investment service providers to offer services effectively in the international
arena if they are prevented from offering services to non-resident funds with whom they are
affiliated;

• by preventing non-resident funds from employing affiliated Canadian investment service
providers, Canadian investment service providers are being denied an opportunity to
showcase their expertise to the global market and develop international clients; and

• the arm’s length requirement results in a decreased use of Canadian service providers by
offshore funds thereby directing highly skilled jobs and revenue away from Canada.

The Turnover Requirement

Proposed Rule

As an alternative to the arm’s length test, the proposed rules indicate that it would be acceptable for a
Canadian investment service provider to have a non-arm’s length relationship with a non-resident fund
or non-resident fund’s promoter provided the turnover of the non-resident fund’s portfolio is less than
three times per taxation year.

Issues

The nature of the non-resident investment market is such that the turnover requirement would not be
satisfied by many non-resident funds because:

• many non-resident funds make investments which are very sensitive to interest rate changes,
economic changes and political changes such as currency denominated investments and
various debt investments, which by their very nature, may require sudden turnover;

• market conditions may require a fund to quickly liquidate certain types of investments; and

• a minor deviation from the turnover requirement would cause a fund to lose the benefit of
this provision.
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The No Canadian Investor Requirement

Proposed Rule

The proposed rules prohibit a non-resident fund from marketing and selling interests in the fund to
Canadian residents.

Issues

This proposed requirement prohibits all Canadian investors, including pension funds, from investing in
non-resident funds.  This requirement is harmful to Canadian pension plans and to Canadians for the
following reasons:

• pension plans maximize their investment returns by investing in a variety of investments with
diverse investment objectives, styles and strategies; the proposed requirement limits the
access of pension plans to foreign markets thereby reducing their opportunity to invest in the
global market and maximize their investment returns; and

• the amount of foreign property a pension plan may hold is already limited by the foreign
property rules and thus the proposed requirement is unnecessary.

Qualified Investment Requirement

Proposed Rule

Unfortunately, the December 7 Draft Legislation imposes an additional burden on non-resident funds
that wish to retain Canadian service providers.  In effect, this legislation requires such funds to restrict
their investment portfolio to “qualified investments” as defined in such legislation.

Issues

This qualified investment requirement is not practical because:

• it will further discourage non-resident funds from retaining Canadian service providers; and

• non-resident investment funds will not comply with Canadian investment restrictions when
they can retain service providers in many other countries, including the United States, which
do not impose any such restrictions.

We have not yet had an opportunity to assess the December 7 Draft Legislation fully.  We will contact
you if we identify any further significant issues with this legislation.

Relief Requested

To address these serious issues, we believe that proposed section 115.2 should be amended as follows:
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• the 20% requirement should be deleted or increased substantially;

• the arm’s length requirement should be deleted;

• the turnover requirement should be deleted;

• the prohibition against Canadian investors investing in non-resident funds should be
amended to allow certain Canadian investors, such as pension plans, to invest in such funds;
and

• the qualified investment requirement should either be eliminated or amended to conform to
the September 10, 1999 version of this requirement.

We would be pleased to meet with you to discuss these issues further.

Yours very truly,

THE INVESTMENT FUNDS INSTITUTE OF CANADA

"ORIGINAL SIGNED BY T. HOCKIN"

Honourable Thomas A. Hockin
President and Chief Executive Officer
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Via Courier 

February 13, 2003 

The Honourable John Manley, PC 
Minister of Finance 
L'Esplanade Laurier 
140 O'Connor Street 
Ottawa, ON K1A 0G5 

Dear Minister: 

Re: FAPI on Intercorporate Fees 

We are writing to request a technical amendment to the Income Tax Act (the "Act") to expand 
the scope of the safe harbour from FAPI in subsection 95(3)1 so that it is available where certain 
services are performed by a controlled foreign affiliate for its Canadian parent company. The 
effect of the amendment will be to permit Canadian mutual fund managers to compete on a level 
playing field with foreign mutual fund managers. This in turn will permit international 
expansion by Canadian mutual fund managers. 

Background 

The typical product line-up of a Canadian mutual fund manager (a "Manager") includes a 
Canadian equity fund, a U.S. equity fund, a European equity fund and an Asian equity fund. The 
investment advisory function for the Canadian equity fund is almost always carried out in 
Canada by the Manager. However, the investment advisory function for the foreign equity funds 
is typically performed in the respective geographic regions by foreign sub-advisors with superior 
knowledge of the investment opportunities in those regions (i.e., the U.S. equity fund is advised 
by a U.S. based sub-advisor, the European equity fund is advised by a European based sub-
advisor and the Asian equity fund is advised by an Asian based sub-advisor). 

Unless otherwise noted, all statutory references in this letter are to provisions of the Income Tax Act 
(Canada). 
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There are various possible legal relationships between the foreign sub-advisor and the Manager. 
For example, the sub-advisor may be unrelated to the Manager. Alternatively, the sub-advisor 
may be a non-resident parent (or affiliate of the parent) of the Manager. Finally, the sub-advisor 
may be a wholly owned foreign subsidiary ("Forco") of the Manager. In the latter situation, 
Forco will have its own employees and the necessary systems, expertise and licences to carry out 
the investment advisory function in the foreign jurisdiction. 

Paragraph 95(2)(b) 

Paragraph 95(2)(b) applies where a controlled foreign affiliate provides services and the amount 
paid or payable in consideration for those services is deducted in computing the income from a 
business carried on in Canada by any person in relation to whom the affiliate is a controlled 
foreign affiliate or a person related to the controlled foreign affiliate. Where applicable, 
paragraph 95(2)(b) deems the provision of services to be a separate business other than an active 
business carried on by the affiliate. Thus, in the situation of the Manager and Forco described 
above, the income of Forco is potentially foreign accrual property income ("FAPI"). This will 
result in adverse consequences to the Manager in two circumstances, firstly, where an 
incremental amount of Canadian income tax is payable relative to the income tax payable in the 
jurisdiction of the controlled foreign affiliate and, secondly, where the controlled foreign affiliate 
has losses from other business activities which it is not able to offset against its FAPI for 
Canadian income tax purposes. 

Tax Policy 

The application of paragraph 95(2)(b) as described above negatively affects the ability of 
Canadian-based mutual fund managers to compete with foreign-based mutual fund managers in 
foreign markets and thereby expand their businesses outside of Canada. For example, consider 
the situation where a Manager establishes or acquires a U.S. subsidiary which has a U.S. mutual 
fund business of its own. The U.S. subsidiary will obviously be providing investment advisory 
services to the mutual funds offered by it to U.S. investors. Suppose that in addition it decides to 
use its resources and expertise to provide investment advisoiy services to the Manager for the 
benefit of the U.S. equity fund offered by the Manager to Canadian investors, thereby taking 
advantage of potential economies of scale. Unfortunately, the fees paid by the Manager to the 
subsidiary for such services will potentially be FAPI. Clearly this result has the potential to 
discourage the Manager from expanding its operations into the U.S. and other markets. 

In comparison, consider the situation of a Manager which is a wholly-owned subsidiary of a U.S. 
parent. If the Manager in this circumstance engages the parent to provide investment advisory 
services for the benefit of the U.S. equity fund of the Manager, the Canadian foreign affiliate and 
FAPI rules will obviously be of no relevance. In addition, the U.S. Subpart F rules (the 
equivalent of the Canadian FAPI rules) will not apply. Thus, the U.S. rules facilitate the offshore 
expansion of U.S. mutual fund managers. In the long-term, this asymmetry between the U.S. 
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rules and the Canadian rules is a recipe for the "hollowing-out" of another Canadian industry in 
favour of the United States. 

IFIC clearly recognizes that the policy underlying paragraph 95(2)(b) (and the FAPI rules 
generally) is to prevent the movement of business activities away from Canada in circumstances 
where such activities could otherwise be performed in Canada. However, this is not the case 
with the investment advisory services discussed in this letter. It is clear that such services are 
best provided in the jurisdictions to which they relate. In this regard, we note the comments of 
the Department of Finance in a comfort letter dated September 14, 2001 which discussed the tax 
policy underlying paragraph 95(2)(b) and subsection 95(3). The comfort letter stated as follows: 

Paragraph 95(3)(a) ensures that the transportation of persons or goods 'is excluded 
from constituting' services for the purposes of paragraph 95(2)(b). The provisions 
of paragraph 95(3)(a) do not offend paragraph 95(2)(b), as there is no erosion of 
the tax base or diversion of income from Canada if the services are required by 
the very nature to be performed outside Canada. Specifically, the transportation 
of persons or goods outside Canada is, by its very nature, a service that must be 
performed outside Canada and is therefore markedly different from services that 
otherwise could have been performed in Canada. 

As previously noted, it is clear that the investment advisory services discussed in this letter are 
not services that it is reasonable to expect could otherwise be performed in Canada. 

CCRA Administrative Position 

We are aware that CCRA at one time indicated a willingness to interpret paragraph 95(2)(b) in a 
reasonable way. In particular, in Technical Interpretation 9622935 dated November 25, 1996, 
CCRA indicated that it is a question of fact whether sub-advisory fees paid to a controlled 
foreign affiliate would be FAPI under paragraph 95(2)(b). More specifically, the Technical 
Interpretation stated that: 

subparagraph 95(2)(b)(i) regularly not apply, depending on all the facts, where a 
controlled foreign affiliate is carrying on an independent business with its own 
employees in the appropriate type of work, and where a particular subcontract is a 
bona fide subcontract, comparable to that in an arm's length situation, as opposed 
to a method of allocating Canadian income to the foreign country. 

Members of IFIC and their advisors discussed the foregoing statements with CCRA officials. 
CCRA indicated that the Technical Interpretation was intended to be an invitation to discuss the 
problem outlined in this letter with CCRA, but that CCRA was uncertain how it would respond 
to a bona fide circumstance having regard to the precise wording of paragraph 95(2)(b). 
Unfortunately, CCRA has since reviewed its position. In response to the question 14 at the 2002 
TEI Round Table, CCRA stated as follows: 
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As a result of our review, it is our opinion that the comments in Technical 
Interpretation 9622935 are misleading and the interpretation will be rescinded. 

Proposed Amendment to Subsection 95(3) 

To address the problem described in this letter, we respectfully request that the definition of 
"services" in subsection 95(3) be amended by adding paragraph (e) as follows: 

(e) services performed by a person who is not resident in Canada and which relate 
to the acquisition, holding or disposition of securities all or substantially all of 
which are foreign securities. 

Alternatively, an amendment could be drafted using a modified version of the definition of 
designated investment services in subsection 115.2(1). In this regard we note that the 
amendment proposed in this letter arguably deals with an aspect of the issue of enabling 
Canadian mutual fund managers to compete on a playing field with non-resident managers that 
was effectively overlooked in the previous discussions of Canadian investment service providers. 
Thus, we believe that the amendment should be retroactive for taxation years ending after 1998. 

Members of our Tax Steering Committee would be pleased to discuss the foregoing suggested 
amendments with your staff at their convenience. Thank you for your consideration of this 
matter. 

Yours truly, 

ORIGINAL SIGNED BY JOHN MOUNTAIN 

John Mountain 
Vice President 
Regulation 
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February 26, 2016 
 
Delivered By Email alexandra.maclean@canada.ca  
 
Ms. Alexandra MacLean 
Director, Tax Legislation 
Tax Policy Division 
Finance Canada 
90 Elgin Street 
Ottawa, ON 
K1A 0G5 

 
 
 
 
 
 
 

 
 
Dear Ms. MacLean: 
 
RE: Amendments to the Foreign Accrual Property Income Rules 

We are writing to ask that paragraph 95(2)(b) of the Income Tax Act (Canada) ( the “ITA”) not 
be applied when a Canadian investment fund manager engages the services of a foreign 
affiliate to perform portfolio management and advisory services (hereinafter referred to as the 
“advisory services”) related to the purchase and sale of foreign securities. The current 
application of paragraph 95(2)(b) in these circumstances leads to the fees being paid to the 
foreign affiliate being considered foreign accrual property income (“FAPI”) for Canadian tax 
purposes. Our submission will show that these fees are not intended, and do not in fact erode 
Canada’s tax base. We believe that the current application of paragraph 95(2)(b) to the 
provision of advisory services is limiting the growth of our tax base by putting Canadian 
investment fund managers at a competitive disadvantage both domestically and abroad.   

The Investment Funds Institute of Canada (“IFIC”) has made previous submissions to the 
Department of Finance and to the Advisory Panel on Canada’s System of International 
Taxation (the “Advisory Panel”)

1 (copies of which are attached as Appendix A) that are 
incorporated herein by reference.    

History and Policy Framework Behind Paragraph 95(2)(b)  

Paragraph 95(2)(b) of the ITA was part of the comprehensive revisions to the foreign affiliate 
regime introduced in 1972. The provision is part of the “base erosion” rules which are intended, 
in general, to prevent the erosion of the Canadian income tax base that results when taxpayers 
divert income from Canadian-source activities to foreign jurisdictions. According to the Advisory 
Panel’s Final Report, historically, base erosion rules were “justified to protect the domestic tax 
base against situations where income is diverted to a foreign country where only nominal value-
adding economic activities may be taking place.”

2 

Paragraph 95(2)(b) of the ITA, as originally drafted, applied where a controlled foreign affiliate 
of a taxpayer provided services and the amount paid or payable in consideration therefor was 
deductible in computing the income from a business carried on in Canada by any person in 
relation to which the affiliate was a controlled foreign affiliate or by a person related to that 
person. Paragraph 95(2)(b) was described as “apparently intended to remove any tax 

                                                      
1 Advisory Panel Final Report, pp. 42-44. 
2
 Advisory Panel Final Report, p. 40, paras. 4.110 and 4.111. 
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advantage from establishing or using a subsidiary of a Canadian corporation in a low tax 
jurisdiction to provide services to its parent, since the profit from the service operation that 
would otherwise be diverted to the subsidiary is included, via the FAPI rules, in the income of 
the parent.”

3  

Paragraph 95(2)(b) was amended in 2007 with retroactive effect for taxation years commencing 
after February 27, 2004,4 to, inter alia, provide that the provision of services by a “foreign 
affiliate” (and not just a “controlled foreign affiliate”) of a taxpayer would be deemed to be a 
separate business, other than an active business, to the extent that the amounts paid or 
payable in consideration for those services are deductible in computing the income from a 
business carried on in Canada by another “taxpayer” (rather than “person”) “who does not deal 
at arm's length with” (instead of “related to”) (1) the affiliate or  (2) any taxpayer of whom the 
affiliate is a foreign affiliate.  

As noted above, paragraph 95(2)(b) was considered in the Advisory Panel’s Final Report, 
which concluded that while the base erosion rules should be maintained as a “complement” to 
the transfer pricing rules,5 their scope is not appropriate to the extent they impede the efficient 
business operations of Canadian companies and should be reviewed.6 One of the examples 
included in the Advisory Panel’s Final Report as such a situation of “income being 
inappropriately subject to tax under the current FAPI regime” was that of a Canadian 
investment fund manager that engages its newly acquired offshore affiliates to provide advisory 
services to its Canadian investment funds. As noted by the Advisory Panel, such activities are 
not aimed at base erosion and should not be caught by the FAPI rules, as they “impede bona 
fide business transactions and the competitiveness of Canadian business”.  

Globalization and Consolidation in the Investment Funds Industry  

Canada represents less than 5% of the world’s equity markets. As a result, Canadian retail 
investors, who invest primarily in mutual funds managed in Canada, generally need to diversify 
across international markets in order to hedge currency and market risk. To provide such 
diversification, a typical mutual fund product line of a Canadian investment fund manager will 
have exposure to foreign securities, not just in the form of Canadian funds with foreign 
mandates (e.g., a U.S. Equity Fund, Emerging Markets Fund, etc.), but also as a percentage of 
the holdings in its Canadian mandates. The portfolio management function for the foreign 
exposure is often performed by foreign advisers with superior knowledge of the investment 
opportunities in their foreign jurisdiction and elsewhere. 

The global nature of the investment funds industry is illustrated by the relative ease associated 
with foreign investment fund managers establishing Canadian-domiciled mutual funds. As early 
as 2000, an article appeared in the Wall Street Journal entitled “Mutual-Fund Firms Scout Out 
Canada As Foreign Players Muscle Into Market”,

7 describing how U.S. and other international 
mutual fund companies were entering the Canadian retail mutual fund market and how the 
market should “expect(s) a wave of consolidation”. We would note that not only was this article 
prophetic, but it was also written well in advance of the elimination of foreign property rules in 
the ITA which further influenced the increase of foreign participants into the Canadian retail 
mutual fund marketplace.  

The issue of competitiveness in the investment funds industry in general and the concerns 
around the application of paragraph 95(2)(b) of the ITA to the provision of advisory services has 
been raised for many years. However, the importance of this issue and these concerns has 
never been higher than today when the investment funds industry can only be described as 
truly global in nature and in a state of increased competition and consolidation. In the PwC 
publication “Redefining competition in a world without boundaries” (a copy of which is attached 

                                                      
3 Dancy, Friesen and Timbrell, Canadian Taxation of Foreign Affiliates, 1980 at p. 112. 
4 Transitional rules apply to taxation years that began December 21, 2002 through February 27, 2004. 
5 Advisory Panel Report, p. 43, para. 4.122. 
6 Advisory Panel Report, p. 44, para. 4.124. 
7See http://www.wsj.com/articles/SB964046823980566142 (subscription required). 
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as Appendix B), 20% of asset management CEOs surveyed stated that they planned to grow 
through cross-border merger and almost 30% through a domestic merger in 2015. As noted in 
the publication, this was a higher percentage than for the rest of financial services. The 
publication states that China and the U.S. are viewed as the most important countries for 
growth prospects in 2015. However, the publication also states that these growth opportunities 
are matched by threats, including the fact that 74% of the asset management CEOs still regard 
an increasing tax burden as a major threat.  

Canadian Securities Regulatory Background 

Canadian securities regulators have long recognized that Canadian investors (including 
Canadian mutual funds) benefit from receiving securities advice from foreign advisers. To 
facilitate Canadian investors receiving such securities advice, the Canadian securities 
regulators permit foreign advisers to provide securities advice to Canadian investors in one of 
three ways:  

1. By relying on the international adviser registration exemption (the “IARE”) in section 8.26 of 
National Instrument 31-103, Registration Requirements, Exemptions and Ongoing 
Registrant Obligations (“NI 31-103”) in the jurisdiction of residence of the Canadian 
investor;8  

2. By relying on the international sub-adviser registration exemption in section 8.26.1 of NI 31-
103 in the jurisdiction of residence of the Canadian investor; or   

3. By seeking registration as a portfolio manager (“PM”) in the jurisdiction of residence of the 
Canadian investor.  

The policy concern we have addressed in this submission can exist in any of these 
circumstances, i.e., where the related party foreign adviser uses the registration exemptions 
described above, or registers as a PM, provided that the advisory agreement is entered into 
with the related party Canadian investment fund manager or portfolio manager.  

Concerns Relating to FAPI on Offshore Services Provided to Canadians 

Our members believe that the application of paragraph 95(2)(b) of the ITA to advisory services 
provides an unfair advantage to foreign investment fund managers who compete with Canadian 
investment fund managers both in Canada and abroad. Some of our members also believe that 
their business plans are adversely impacted by the application of paragraph 95(2)(b) merely 
because a foreign adviser in the ordinary course of its business provides services indirectly 
through the related Canadian investment fund manager to a widely held Canadian investment 
fund or third party investors versus providing services directly to those parties. Consider the 
following examples provided by IFIC members on how paragraph 95(2)(b) impacts their 
operations:  

Example 1 

One of our members is a Canadian financial institution with a family of Canadian retail mutual 
funds, and a wealth management arm that provides investment management services to high 
net worth individuals and institutions around the world. In its global wealth management 
business, it has approximately 350 investment professionals, only 150 of which are in Canada. 
The other 200 investment professionals are located in the United States, Europe and Asia. The 
financial institution’s wealth management operations have grown through a combination of 
organic growth and acquisitions. When they are competing with other global investment fund 
managers for investment management mandates both in Canada and abroad, they tout the 
strength of their global team and the breadth of their global investment mandates. Although 
they could avoid the application of paragraph 95(2)(b) by insisting that investors engage directly 

                                                      
8 Entities which have International Advisers and/or International Fund Managers with Exemptions:  
International Advisors: National Registration Search – 624 Firms (as of February 9, 2016) 
International Fund Managers: National Registration Search– 587 Firms (as of February 9, 2016) 
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in separate investment management agreements with each of their affiliates, business realities 
dictate that the investors will enter into one investment management agreement with (and pay 
fees to) the Canadian-based portfolio manager, which in turn will pay service fees to the foreign 
affiliates. As a result, the service fees paid to the foreign affiliates will be deemed to be FAPI 
under paragraph 95(2)(b).  

Example 2 

Another one of our members is a Canadian financial institution which also has a family of 
Canadian retail mutual funds, many of which have global mandates. Similar to many Canadian 
retail mutual funds with global mandates, the Canadian investment fund manager in respect of 
those funds engages the services of third party foreign advisers to perform the advisory 
services. As part of its growth and expansion plans, the Canadian financial institution acquired 
a foreign adviser based out of the United States. As a result, the same services that were being 
performed by third party foreign advisers before the acquisition now being performed by the 
foreign affiliate triggers the application of paragraph 95(2)(b) in addition to issues of transfer 
pricing compliance in both the U.S. and Canada.   

Example 3 

Another IFIC member has experienced similar issues following its acquisition of various 
established foreign fund managers. The acquired fund managers have expertise in advising on 
foreign securities and an existing foreign client base and set of fund product offerings. In these 
circumstances, there are very clear and compelling commercial reasons for (i) our member`s 
Canadian investment fund managers to engage the newly acquired controlled foreign affiliates 
(as opposed to third party foreign advisors) to provide foreign investment advice for existing or 
new Canadian client mandates; and, conversely, (ii) the newly acquired fund managers to 
engage the Canadian investment fund managers (as opposed to third party Canadian advisors) 
to provide investment advice for existing or new foreign client mandates. However, 
notwithstanding these commercial reasons, paragraph 95(2)(b) has created additional costs 
and significant disincentives to this approach.     

As can be seen from these examples, paragraph 95(2)(b) can introduce hurdles to expansion 
abroad and can distort commercial decisions. The foregoing examples also illustrate that the 
application of paragraph 95(2)(b) in the investment funds industry occurs in respect of services 
performed by foreign advisers in high tax jurisdictions where the investment professionals with 
the required expertise are located. This would lead one to believe that the imposition of 
paragraph 95(2)(b) may not be burdensome, other than with respect to the added compliance 
costs, since the FAPI regime provides a deduction for foreign accrual tax (“FAT”). However, 
even with a high tax jurisdiction, there may be insufficient or no FAT that relates to the FAPI at 
issue. This mismatch can occur because FAPI is generally computed under Canadian tax rules 
and in Canadian currency. Therefore, potentially adverse results may occur even where a 
foreign affiliate is in a high tax jurisdiction, due to mismatches in tax regimes and foreign 
currency fluctuations. For example, there may be no tax paid in the foreign jurisdiction by the 
particular foreign affiliate as a result of a tax consolidation regime in that jurisdiction (e.g., the 
United States, France, Australia and New Zealand) or a system of group relief, as is the case in 
the United Kingdom. In addition, other “high tax” OECD member countries and treaty partners 
may, in fact, have lower corporate tax rates than Canada’s current rate (e.g., the United 
Kingdom), which as a practical matter limits the overall effectiveness of the FAT deduction in 
offsetting the consequences of paragraph 95(2)(b). 

We would note that in the Canadian investment funds industry, the ultimate beneficiary of the 
services that are being provided are the investors in the investment fund, and not the related 
Canadian investment fund manager. For example, the fees that are charged by foreign 
advisers, both related and not related to the Canadian investment fund manager, are reflected 
in the management fee charged to the fund by the Canadian investment fund manager and 
thus deducted against returns (income) earned by the particular investors in the investment 
funds. In the retail mutual fund context, these investors are widely dispersed and no single 
investor owns more than a small portion of any particular retail mutual fund. An investor would 
have been free to have directly contracted with a foreign adviser for these services if such 
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services were provided on a managed account basis and the foreign adviser were a registered 
PM (as defined above) or the investor were a “permitted client” receiving advice under section 
8.26 of NI 31-103. Generally speaking, however, most investors do not meet the minimum 
investment thresholds that foreign advisers impose on managed accounts. Hence, the need for 
collective vehicles like investment funds. The fact that the advisory services are ultimately 
received by the investors may be one of the reasons that the Advisory Panel specifically dealt 
with the investment fund example.  

Another reason, as noted above, is that the advisory services ultimately being acquired by the 
investors are not services that otherwise would have been performed in Canada. In most (if not 
all) of the cases, the advisory services are services which will only ever be rendered by a 
foreign advisor, be it a foreign affiliate or an unrelated third party, and not by a Canadian 
resident. Therefore, there is no erosion of the Canadian tax base, because there is no diversion 
of income from Canada. Nonetheless, in these circumstances, paragraph 95(2)(b) in effect 
creates a preference for engaging unrelated third parties over members of the same corporate 
group.  It is not clear why Canadian tax rules should have this effect, especially in cases where 
foreign affiliates are carrying on active businesses and are being engaged for bona fide 
commercial (and non-tax) reasons. To our knowledge, no equivalent (or reciprocal) rules exist 
under the relevant foreign tax laws. The real tax policy concern in this context is the potential 
for the advisory service fees to be in excess of what an arm’s length relationship would 
produce. This concern is more appropriately addressed through the application of other rules, 
e.g., section 247 of the ITA, rather than deeming the income to be FAPI. For example, one 
concern that the Department of Finance may have in connection with excluding advisory 
service fees would be if, in an attempt at base erosion and profit shifting, such fees were paid 
to a foreign-based related party asset manager with very little of the requisite expertise to justify 
the level of fees being paid and deducted in Canada. The transfer pricing rules are designed to 
target precisely this kind of planning. Finally, as noted by the examples provided above by IFIC 
members, the advisory services may be performed in jurisdictions that would not be described 
as low tax jurisdictions.   

An amendment of paragraph 95(2)(b) of the ITA that would exclude advisory service fees from 
FAPI would also better align the scope of Canadian rules with the global consensus on the 
policy objectives of the Controlled Foreign Company (“CFC”) rules. In the 2015 Final Report on 
BEPS Action 3, the OECD described a primary objective of CFC rules as being deterrent in 
nature: “CFC rules are generally designed to act as a deterrent.  In other words, CFC rules are 
not primarily designed to raise tax on the income of the CFC. Instead, they are designed to 
protect revenue by ensuring profits remain within the tax base of the parent…typically by 
preventing taxpayers from shifting income into CFCs.”

9 Where foreign portfolio management 
expertise is being compensated from Canada because the necessary expertise and generally 
the underlying securities are non-Canadian, the resulting profits are not ones that were 
somehow properly within the Canadian tax base to begin with and that have through tax 
planning been “shifted” offshore.  Quite the contrary: the commercial facts are such that the 
expertise is located outside Canada and our CFC rules are “shifting” the tax on the associated 
profits to Canada. Where there are legitimate business imperatives driving the location where 
services are provided and thus there is no base erosion or profit shifting, the application of a 
base erosion rule like paragraph 95(2)(b) is inappropriate and harmful to Canadian foreign 
subsidiaries’ abilities to compete for business with their foreign owned counterparts. 

Comparative Tax Regimes 

Two of Canada’s most significant trading partners, the United States and United Kingdom, both 
have sophisticated and detailed CFC regimes. They also both have a large investment funds 
industry. Yet, we understand that neither regime would, generally, subject advisory fees earned 
by a CFC to their equivalent of FAPI treatment. The US CFC regime is extremely complex with 
numerous provisions addressing specific situations. We understand, however, that the Internal 
Revenue Code does not have any general rule comparable to paragraph 95(2)(b) and that, 

                                                      
9 OECD, Designing Effective Controlled Company Rules, Action 3 - 2015 Final Report (Paris: OECD, 2015), at 13 
(emphasis added). 
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typically, advisory fees earned by a CFC of a US fund manager would not give rise to the US 
equivalent of FAPI. 

The CFC regime in the UK has recently undergone substantial revisions. The new regime is 
effective for accounting periods of CFC’s beginning on or after January 1, 2013. We understand 
that there are specific provisions and exemptions in the new regime that apply to managers and 
participants in offshore funds. We further understand that foreign advisers typically rely on the 
more general CFC provisions that exclude from the application of the CFC rules profits from a 
business established and operating independently overseas. In assessing whether the 
operations are independent consideration would be given to the nature of the business 
activities of a CFC and whether the people involved have the skill, knowledge and autonomy to 
carry on the business. Unlike the Canadian FAPI system, the UK CFC system puts an 
emphasis on substance and commercial reality, requirements that would typically be met as a 
matter of course in the type of advisory relationships that are the subject of this submission. 

Suggested Amendment  

Where services are being provided by a related party in the ordinary course of an active 
business carried on outside Canada, such income should not automatically be considered to be 
FAPI to the non-resident. As the OECD has noted, “[i]n designing CFC rules, a balance must 
be struck between taxing foreign income and the competitiveness concerns inherent in rules 
that tax the income of foreign subsidiaries.”

10 We submit that, in connection with advisory fees, 
paragraph 95(2)(b) currently does not strike such a balance and requires a limited amendment 
to better align its scope with the policy objectives of the FAPI rules. 

We would note that there has been precedent for specific limited exceptions to the application 
of paragraph 95(2)(b), particularly those enumerated in subsection 95(3) of the ITA. We 
suggest a limited exclusion be added to subsection 95(3) that would exclude services 
performed by a person who is not resident in Canada, all or substantially all of which relate to: 
(a) portfolio management and advice with respect to foreign securities, regardless of whether 
the non-resident person has discretionary authority to buy or sell; and (b) purchasing and 
selling foreign securities, exercising rights incidental to the ownership of foreign securities such 
as voting, conversion and exchange, and entering into and executing agreements with respect 
to such purchasing and selling and exercising of such rights. This exception borrows 
significantly from the language of section 115.2 of the ITA and expressly excludes the types of 
services enumerated in paragraph (c) to the definition of “designated investment services”, as 
these are not the type of services that are currently performed by foreign advisers.      

For consistency with other FAPI provisions, we would suggest that “foreign securities” for 
purposes of this exclusion could rely, in part, on the definition of “specified property” in 
subsection 95(2.32) of the ITA. More specifically, a “foreign security” could be defined to be a 
security that is not:  

(a) a property, other than a property traded on a stock exchange located in Canada and 
traded on a stock exchange located in a jurisdiction in which the affiliate is resident, 
that is 
(i) a share of the capital stock of a corporation resident in Canada, 
(ii) a unit of a trust resident in Canada, 
(iii) a unit of a partnership, the majority of the equity value of which is held directly 

or indirectly by residents of Canada, or 
(iv) a debt obligation 

(A) of a corporation resident in Canada, 
(B) of a trust resident in Canada, 
(C) of a partnership, the majority of the equity value of which is held 

directly or indirectly by residents of Canada, or 
(D) of, or guaranteed by, the Government of Canada, the government of a 

province, an agent of a province, a municipality in Canada or a 

                                                      
10 Ibid., at 15. 
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municipal or public body performing a function of government in 
Canada. 

We submit that the situations described in this and our prior submissions should be addressed 
and can assist in leveling the playing field for Canadian investment fund managers who 
compete for investors with foreign investment fund managers both at home and abroad.  

If after reviewing this submission you have any questions, please contact James Carman, 
IFIC’s Senior Policy Advisor, Taxation by email at jcarman@ific.ca or by phone at 416-309-
2323. 

 
Yours sincerely, 
 
THE INVESTMENT FUNDS INSTITUTE OF CANADA 

 
By:  Ralf Hensel 

General Counsel, Corporate Secretary and Vice President, Policy 
 
cc: Peter.Repetto@canada.ca  

Jillian.Welch@canada.ca 
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^ THE INVESTMENT FUNDS INSTITUTE OF CA NADA 
IFIC L'LNSTITUT DES FONDS D'LNVESTISSEMENT UU CANADA 

151 YONGE ST.. 5m FLOOR, TORONTO, ONTARIO. M5C2W7 10.416 3 63-2158 FAX 416 861-9937 

Via Courier 

February 13, 2003 

The Honourable John Manley, PC 
Minister of Finance 
L'Esplanade Laurier 
140 O'Connor Street 
Ottawa, ON K1A 0G5 

Dear Minister: 

Re: FAPI on Intercorporate Fees 

We are writing to request a technical amendment to the Income Tax Act (the "Act") to expand 
the scope of the safe harbour from FAPI in subsection 95(3)1 so that it is available where certain 
services are performed by a controlled foreign affiliate for its Canadian parent company. The 
effect of the amendment will be to permit Canadian mutual fund managers to compete on a level 
playing field with foreign mutual fund managers. This in turn will permit international 
expansion by Canadian mutual fund managers. 

Background 

The typical product line-up of a Canadian mutual fund manager (a "Manager") includes a 
Canadian equity fund, a U.S. equity fund, a European equity fund and an Asian equity fund. The 
investment advisory function for the Canadian equity fund is almost always carried out in 
Canada by the Manager. However, the investment advisory function for the foreign equity funds 
is typically performed in the respective geographic regions by foreign sub-advisors with superior 
knowledge of the investment opportunities in those regions (i.e., the U.S. equity fund is advised 
by a U.S. based sub-advisor, the European equity fund is advised by a European based sub-
advisor and the Asian equity fund is advised by an Asian based sub-advisor). 

Unless otherwise noted, all statutory references in this letter are to provisions of the Income Tax Act 
(Canada). 
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There are various possible legal relationships between the foreign sub-advisor and the Manager. 
For example, the sub-advisor may be unrelated to the Manager. Alternatively, the sub-advisor 
may be a non-resident parent (or affiliate of the parent) of the Manager. Finally, the sub-advisor 
may be a wholly owned foreign subsidiary ("Forco") of the Manager. In the latter situation, 
Forco will have its own employees and the necessary systems, expertise and licences to carry out 
the investment advisory function in the foreign jurisdiction. 

Paragraph 95(2)(b) 

Paragraph 95(2)(b) applies where a controlled foreign affiliate provides services and the amount 
paid or payable in consideration for those services is deducted in computing the income from a 
business carried on in Canada by any person in relation to whom the affiliate is a controlled 
foreign affiliate or a person related to the controlled foreign affiliate. Where applicable, 
paragraph 95(2)(b) deems the provision of services to be a separate business other than an active 
business carried on by the affiliate. Thus, in the situation of the Manager and Forco described 
above, the income of Forco is potentially foreign accrual property income ("FAPI"). This will 
result in adverse consequences to the Manager in two circumstances, firstly, where an 
incremental amount of Canadian income tax is payable relative to the income tax payable in the 
jurisdiction of the controlled foreign affiliate and, secondly, where the controlled foreign affiliate 
has losses from other business activities which it is not able to offset against its FAPI for 
Canadian income tax purposes. 

Tax Policy 

The application of paragraph 95(2)(b) as described above negatively affects the ability of 
Canadian-based mutual fund managers to compete with foreign-based mutual fund managers in 
foreign markets and thereby expand their businesses outside of Canada. For example, consider 
the situation where a Manager establishes or acquires a U.S. subsidiary which has a U.S. mutual 
fund business of its own. The U.S. subsidiary will obviously be providing investment advisory 
services to the mutual funds offered by it to U.S. investors. Suppose that in addition it decides to 
use its resources and expertise to provide investment advisoiy services to the Manager for the 
benefit of the U.S. equity fund offered by the Manager to Canadian investors, thereby taking 
advantage of potential economies of scale. Unfortunately, the fees paid by the Manager to the 
subsidiary for such services will potentially be FAPI. Clearly this result has the potential to 
discourage the Manager from expanding its operations into the U.S. and other markets. 

In comparison, consider the situation of a Manager which is a wholly-owned subsidiary of a U.S. 
parent. If the Manager in this circumstance engages the parent to provide investment advisory 
services for the benefit of the U.S. equity fund of the Manager, the Canadian foreign affiliate and 
FAPI rules will obviously be of no relevance. In addition, the U.S. Subpart F rules (the 
equivalent of the Canadian FAPI rules) will not apply. Thus, the U.S. rules facilitate the offshore 
expansion of U.S. mutual fund managers. In the long-term, this asymmetry between the U.S. 
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rules and the Canadian rules is a recipe for the "hollowing-out" of another Canadian industry in 
favour of the United States. 

IFIC clearly recognizes that the policy underlying paragraph 95(2)(b) (and the FAPI rules 
generally) is to prevent the movement of business activities away from Canada in circumstances 
where such activities could otherwise be performed in Canada. However, this is not the case 
with the investment advisory services discussed in this letter. It is clear that such services are 
best provided in the jurisdictions to which they relate. In this regard, we note the comments of 
the Department of Finance in a comfort letter dated September 14, 2001 which discussed the tax 
policy underlying paragraph 95(2)(b) and subsection 95(3). The comfort letter stated as follows: 

Paragraph 95(3)(a) ensures that the transportation of persons or goods 'is excluded 
from constituting' services for the purposes of paragraph 95(2)(b). The provisions 
of paragraph 95(3)(a) do not offend paragraph 95(2)(b), as there is no erosion of 
the tax base or diversion of income from Canada if the services are required by 
the very nature to be performed outside Canada. Specifically, the transportation 
of persons or goods outside Canada is, by its very nature, a service that must be 
performed outside Canada and is therefore markedly different from services that 
otherwise could have been performed in Canada. 

As previously noted, it is clear that the investment advisory services discussed in this letter are 
not services that it is reasonable to expect could otherwise be performed in Canada. 

CCRA Administrative Position 

We are aware that CCRA at one time indicated a willingness to interpret paragraph 95(2)(b) in a 
reasonable way. In particular, in Technical Interpretation 9622935 dated November 25, 1996, 
CCRA indicated that it is a question of fact whether sub-advisory fees paid to a controlled 
foreign affiliate would be FAPI under paragraph 95(2)(b). More specifically, the Technical 
Interpretation stated that: 

subparagraph 95(2)(b)(i) regularly not apply, depending on all the facts, where a 
controlled foreign affiliate is carrying on an independent business with its own 
employees in the appropriate type of work, and where a particular subcontract is a 
bona fide subcontract, comparable to that in an arm's length situation, as opposed 
to a method of allocating Canadian income to the foreign country. 

Members of IFIC and their advisors discussed the foregoing statements with CCRA officials. 
CCRA indicated that the Technical Interpretation was intended to be an invitation to discuss the 
problem outlined in this letter with CCRA, but that CCRA was uncertain how it would respond 
to a bona fide circumstance having regard to the precise wording of paragraph 95(2)(b). 
Unfortunately, CCRA has since reviewed its position. In response to the question 14 at the 2002 
TEI Round Table, CCRA stated as follows: 
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As a result of our review, it is our opinion that the comments in Technical 
Interpretation 9622935 are misleading and the interpretation will be rescinded. 

Proposed Amendment to Subsection 95(3) 

To address the problem described in this letter, we respectfully request that the definition of 
"services" in subsection 95(3) be amended by adding paragraph (e) as follows: 

(e) services performed by a person who is not resident in Canada and which relate 
to the acquisition, holding or disposition of securities all or substantially all of 
which are foreign securities. 

Alternatively, an amendment could be drafted using a modified version of the definition of 
designated investment services in subsection 115.2(1). In this regard we note that the 
amendment proposed in this letter arguably deals with an aspect of the issue of enabling 
Canadian mutual fund managers to compete on a playing field with non-resident managers that 
was effectively overlooked in the previous discussions of Canadian investment service providers. 
Thus, we believe that the amendment should be retroactive for taxation years ending after 1998. 

Members of our Tax Steering Committee would be pleased to discuss the foregoing suggested 
amendments with your staff at their convenience. Thank you for your consideration of this 
matter. 

Yours truly, 

ORIGINAL SIGNED BY JOHN MOUNTAIN 

John Mountain 
Vice President 
Regulation 
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PwC 18th Annual Global CEO Survey 
Key findings in the asset management industry

2

Asset management CEOs are adapting to a 
changing world. They’re optimistic about growth 
in assets and revenues. Yet with competition 
mounting and regulatory disruption set to 
intensify, they’re looking to redefine their 
businesses, moving into new growth areas and 
leveraging digital technology.

That’s not surprising at a time when powerful 
trends are transforming the industry. Passive 
management and ETFs are rapidly gaining market 
share. Emerging markets are gathering wealth. 
Regulation is adding significant cost. And bank 
deleveraging is creating opportunities for asset 
managers to expand into new product areas.

A high 95% of asset management CEOs say 
they’re ‘very’ or ‘somewhat’ confident about 
growth over the coming three years. Yet they’re 
also aware of the challenges they face. Compared 
with three years ago, when the financial crisis’s 
after effects were even stronger than today, 
they see both greater opportunities and greater 
threats. Sixty five percent of asset management 
CEOs either ‘agree’ or ‘agree strongly’ that there 
are more opportunities, while 56% see more 
threats.

“Asset managers face a volatile environment 
over the next three years but there’s never a time 
when all the variables are completely positive or 
negative,” asserts Barry Benjamin, PwC’s Global 
Asset Management Leader. “Opportunities exist 
because of some of the mega trends, but there 
will also be challenges for those asset managers 
that don’t have a strategy to succeed in high-
growth areas.” 

The findings of our 18th Global CEO Survey echo 
the conclusions of PwC’s Asset Management 2020 
white paper, which predicted global assets under 
management would exceed $100 trillion by 2020 
(from $63.9 trillion in 2012), with much of the 
growth from emerging markets in Asia and Latin 
America. Yet it also predicted the emergence of 
new fee models and opportunities in products 
that might disrupt traditional banking, as well as 
the rise of passive funds and ETFs.

Introduction

This report is a 
summary of our 
survey findings in the 
asset management 
sector, based on the 
answers from 155 asset 
management CEOs in 
46 countries. To see the 
full results of the 18th 
Annual Global Survey, 
please visit www.pwc.
com/ceosurvey
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“Opportunities exist because of some of the mega 
trends, but there will also be challenges for those 
asset managers that don’t have a strategy to succeed 
in high-growth areas.” 
Barry Benjamin 
Global Asset Management Leader, PwC

CEOs remain optimistic, but see 
new risks
Asset management CEOs are confident about 
revenue growth, although they might not 
be so optimistic about profits. A high 88% of 
CEOs express themselves to be either ‘very’ or 
‘somewhat’ confident about their revenue growth 
as they look forward to 2015, rising to 95% over 
three years. Yet with fees under pressure from 
the rise of ETFs and passive funds, it’s no surprise 
they  remain vigilant on costs. Almost half (46%) 
aim to cut costs in 2015, which is fewer than in 
other industry sectors of this year’s CEO survey, 
but still a significant number. Similarly, 28% of 
asset management CEOs are looking to outsource.

With economic conditions varying significantly 
across the globe, 39% of asset management 
CEOs think the global economy will improve in 
2015, but 45% think it will stay the same. Their 
perspective might depend on where they’re 
based. While the United States is back on a 
growth path, Europe has several flat years ahead 
as it wrestles with its underlying problems and 
China looks unlikely to be able to sustain recent 
growth rates. 

China and the US are viewed as the most 
important countries for growth prospects in 2015. 
There are good reasons for this finding. 
In our experience, asset managers regard China 
as having strong potential for high growth and 
are keen to establish their brands in the country. 
By contrast, the United States remains the world’s 
largest asset management market, although its 
maturity means firms wishing to grow might have 
to do so through acquisition. 

But the growth opportunities are matched by 
threats, including economic, social and policy 
threats. Foremost among them is over-regulation, 
which 83% of asset management CEOs state they 
are ‘extremely’ or ‘somewhat’ concerned about. 
Mounting geopolitical uncertainty is also a major 
concern, according to 74%. What’s more, 74% of 
asset management CEOs still regard an increasing 
tax burden as a major risk.

From a business perspective, 68% of asset 
management CEOs are ‘extremely’ or ‘somewhat’ 
concerned about the availability of key skills, 
which is natural in a people business like asset 
management. Sixty three percent also fear 
mounting cyber threats, such as data security, 
which have become an ongoing business risk. 
What’s more, the lack of trust in business remains 
a concern, according to 61%, even seven years on 
from the financial crisis.

A fifth of asset management CEOs (20%) plan to 
grow through cross-border merger and more than 
a quarter (29%) through domestic merger 
in 2015 – a higher percentage than for the 
rest of financial services. As Asset Management 
2020 revealed, the rapid expansion of passive 
and ETFs, as well as the growth potential of 
Asia and the need for scale are driving a desire 
to reshape businesses. Even so, mergers and 
acquisitions have proved difficult to execute 
in asset management since the financial crisis, 
mainly due to differences between buyers’ 
and sellers’ price expectations. Whether this 
gap narrows depends on whether financial 
markets perform well and buyers are prepared 
to pay more.

63%
fear mounting cyber 
threats, such as data 
security, which have 
become an ongoing 
business risk.
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31%
Almost a third (31%) of 
the asset management 
CEOs surveyed 
reported engaging with 
customers through 
joint ventures, strategic 
alliances or informal 
collaborations, while 
another 32% are 
considering doing so.

“A lot of people are sitting around and waiting 
for this gap to narrow,” asserts Barry Benjamin. 
“How much longer can they wait? The key factor 
is how the markets perform. A lot of smaller 
asset management shops in areas such as credit 
are looking to realise the value of the businesses 
they’ve built.” 

Finding new paths to profitable 
growth
Asset managers are finding new, innovative ways 
to grow. For some, there are better opportunities 
outside their traditional markets, while others are 
partnering with customers or suppliers to access 
new markets. 

More than a quarter of asset management CEOs 
(28%) reported entering a new industry over the 
past three years, while a further 18% said they 
had looked into doing so. Most were targeting 
financial services, including real estate. As banks 
have deleveraged over the past few years, partly 
due to regulation, PwC has seen asset managers 
disrupting banking by, for example, acquiring 
portfolios of real estate loans and lending to 
corporates. Alternative asset managers have 
broadened their product ranges to include private 
lending arrangements, primary securitisations 
and off-balance sheet financing.

Asset managers are also partnering more widely 
to access new opportunities. Almost a third (31%) 
of the asset management CEOs surveyed reported 
engaging with customers through joint ventures, 
strategic alliances or informal collaborations, 
while another 32% are considering doing so. 
Indeed, in our experience, the nature of the 
relationship between some asset managers and 
powerful institutional investors has become more 
akin to that of a partnership, with the investors 
negotiating tailored terms in exchange for long-
term commitments.

A further 23% of asset management CEOs 
reported partnering with suppliers. In real estate, 
for example, partnering with local construction 
and development companies has become an 
important way to develop properties in fast-
growing regions such as Africa, where there’s a 
shortage of investment property. Our Real Estate 
2020 research highlighted the importance of 
partnering with local government, developers 

and real estate experts in order to access growth 
in emerging markets, including the new mega 
cities.

Half of asset management CEOs view one of their 
primary reasons for entering into partnerships – 
whether joint ventures, strategic collaborations or 
informal collaborations – as to access customers.  
While we see some of them partnering with banks 
in order to lend to SMEs, others have formed 
strategic relationships with large investors such 
as sovereign wealth funds. What’s more, 37% of 
asset management CEOs form partnerships to 
access new geographic markets while 36% do so 
to strengthen their brands.

Minimising the impact of disruption
Asset management CEOs are managing the 
impact of multiple disruptions in their sector. 
Sixty-nine percent of asset management CEOs see 
changes in industry regulation as ‘very disruptive’ 
or ‘somewhat disruptive’ over five years. But 
59% are similarly concerned about changes in 
customer behaviour and 55% about mounting 
competition.

Successive waves of regulation in Europe and the 
US appear set to disrupt asset managers and their 
service providers. Among other things, they’re 
forcing changes in fund product features, service 
provider arrangements, regulatory and investor 
disclosure, distribution channels, compliance and 
risk management. While many of the post-crisis 
regulations are in the implementation phase, 
others have yet to be fully defined. 

Related to regulation, asset management 
CEOs’ anxiety about tax issues is a constant 
theme. While 67% state that an internationally 
competitive and efficient tax system should 
be a government priority in their country, 50% 
see governments as having generally failed to 
achieve this. 

But asset management CEOs do see some benefits 
from regulation. More than half (53%) say that 
improved regulatory coordination is increasing 
cross-border capital flows. What’s more, almost 
half (48%) believe better coordination between 
nations is leading to increasing convergence of 
tax policies and rates.
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61%
of asset management 
CEOs say they plan to 
increase the headcount 
in 2015. As they set out 
to do so, only 47% have 
a strategy in place to 
promote diversity and 
inclusion. We believe 
this reflects the small 
size of many boutique 
asset management 
firms, which lack the 
scale to have formal 
strategies of this type.

Beyond regulation, asset management CEOs’ 
concerns about customer behaviour reflect 
existing trends. Already the shift towards no-
frills, low-cost ETF and passive products is 
causing active asset managers to lose market 
share and putting their fee models under 
pressure. With the population ageing, there’s 
growing demand for fixed-income and income-
generating assets. Either asset managers need to 
have ETF/passive products in their portfolio of 
businesses or they must know how they’ll counter 
this threat.

Similarly, anxiety about competition disrupting 
their business models isn’t surprising at a 
time when active managers are losing market 
share. Looking outside asset management, 
CEOs regard competitors as most likely to 
come from technology, financial services or 
business services. Already ‘robo adviser’ business 
models are appearing that threaten to disrupt 
wealth management through automating asset 
allocation.

Embracing talent diversity
As asset management CEOs continue to expand 
their workforces, they recognise the benefits of 
hiring from a wide talent pool and promoting 
inclusiveness. Yet relatively few actually have a 
diversity and inclusion strategy. 

Sixty one percent of asset management CEOs say 
they plan to increase the headcount in 2015. 
As they set out to do so, only 47% have a strategy 
in place to promote diversity and inclusion. 
We believe this reflects the small size of many 
boutique asset management firms, which lack the 
scale to have formal strategies of this type. 
In PwC’s experience, firms also need to develop 
ESG strategies in order to compete for the best 
young talent.

Those CEOs that do have diversity and inclusion 
strategies see clear benefits. Eighty two percent 
believe they enhance business performance. 
CEOs also see benefits in the areas of attracting 
talent, and strengthening brand and reputation. 
In our view, active management of diversity and 
inclusion can be a competitive differentiator as 
asset managers compete for talent.
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Leveraging digital technologies
While other sectors have tended to make greater 
use of technology, asset management CEOs are 
turning to technology in order to deal with the 
cost pressures they face. The most CEOs, 88%, 
report their main use for digital technology as 
improving operational efficiency.

But while they haven’t embraced digital 
technologies to the same extent as their peers 
in banking, a high percentage regard them as 
‘strategically important’ in a range of areas. 
Foremost among them are data mining and 
analysis (according to 78% of asset management 
CEOs), cyber security (77%) and mobile 
technologies for customer engagement (71%). 
Surprisingly, only 57% of asset management 
CEOs see socially-enabled business processes as 
strategically important.

“By 2020, technology will have become mission-
critical to drive customer engagement, data-
mining for information on clients and potential 
clients, operational efficiency, and regulatory 
and tax reporting,” explains Benjamin. “At the 
same time, cyber risk will have become one of 
the key risks for the industry, ranking alongside 
operational, market and performance risk.”

“By 2020, technology 
will have become 
mission-critical to drive 
customer engagement, 
data-mining for 
information on clients 
and potential clients, 
operational efficiency, 
and regulatory and tax 
reporting”

88%
The most CEOs, 88%, 
report their main use 
for digital technology as 
improving operational 
efficiency.
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If you would like to 
discuss any of the issues 
raised in this report in 
more detail, please get 
in touch with me or your 
usual PwC contact.

Contacts

Barry Benjamin
Global Asset Management Leader
PwC U.S. 
+1 410 659 3400 
barry.p.benjamin@us.pwc.com
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Briefing Note March 2016 

ECONOMIC FOOTPRINT OF THE MUTUAL FUND INDUSTRY 

BACKGROUND 

The Investment Funds Institute of Canada commissioned the Conference Board of Canada to provide 
an assessment of the economic impact of the mutual fund industry on Canada and a separate 
assessment on Ontario.  

The goal of the two studies was to quantify the total economic footprint of the mutual fund industry. 
The first step was to derive the estimates for direct GDP and employment in Canada's and Ontario’s 
mutual fund industry. The second step involved estimating the industry's total economic footprint. 

DEFINITIONS 

The footprint analysis evaluates the combined direct, supply chain, and induced economic impacts, 
where: 

 Direct impact measures the value added to the economy by the mutual fund industry that
is attributed directly to the sector’s employees, the wages earned, and the firms’ revenues
generated;

 Supply chain impact measures the value added that the “direct impact firms” generate

within the economy through their demand for intermediate inputs or other support services.
For example, activity in the mutual fund industry creates demand for legal services and
other financial services; and

 Induced impacts are derived when employees of the aforementioned industries spend
their earnings and owners spend their profits. These purchases lead to more employment,
higher wages, and increased income and tax revenues, and can be felt across a wide
range of industries.

KEY FINDINGS – CANADIAN STUDY 

Based on data from Statistics Canada and revenue estimates from Investor Economics, the 
Conference Board estimates that the mutual fund industry in Canada: 

 directly created $5.8 billion in real gross domestic product (GDP); and

 directly employed 63,242 people in 2012.

When accounting for its supply chain and induced impacts: 

 the total economic footprint of the mutual fund industry was $17 billion (or 1 per cent of total
GDP) in 2012;

 the industry supported a total of 192,600 jobs; and

 created $12.6 billion in primary household income.

Thanks to the economic activity sustained by Canada’s mutual fund industry: 

 federal government balances were improved by $3.9 billion in 2012 while provincial
government balances were up by $3.1 billion.
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IFIC Briefing Note  
Economic Footprint of Mutual Fund Industry 

KEY FINDINGS – ONTARIO STUDY 

The Conference Board estimates that: 

 direct real GDP in Ontario’s mutual funds and ETF industry was $4.1 billion in 2013;

 Ontario’s funds industry directly employed 44,413 people in 2013.

When accounting for its supply chain and induced impacts: 

 in 2013, Ontario’s funds industry supported $11.4 billion in real GDP;

 total jobs in Ontario’s economy sustained by the funds industry numbered 119,100;

 the total lift in economic activity resulted in $7.9 billion in personal income.

Thanks to the economic activity sustained by Ontario’s mutual fund industry: 

 the total tax revenues collected from this economic activity were $2.8 billion, including
indirect taxes and corporate and personal income taxes.

IFIC CONTACT: 

For further information, contact Ian Bragg, Director, Research & Statistics at 416-309-2325 or 
ibragg@ific.ca. 
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Tax insights 
Investment Manager Regime 
(IMR) finally takes shape 

Snapshot 

On 27 May 2015, a Bill containing the third and 
final element of the Investment Manager Regime 
(IMR 3) was introduced into Parliament. The 
introduction of the Bill is the culmination of a 
lengthy process that has spanned over 4 years 
and included the release of multiple versions of 
exposure draft legislation, the latest of which was 
in March 2015. A copy of our alert on the March 
2015 draft legislation can be viewed here. 

The Bill should be welcomed by non-Australian 
residents such as hedge funds investing in 
Australia, and funds which engage independent 
Australian fund managers. Many issues raised  

during the consultation process have been 
addressed including the modified widely held tests 
under the direct IMR concession, and the removal 
of the requirements for a foreign fund to be a 
resident of an information exchange country and 
to file an annual information statement. 

Funds should undertake an IMR review to 
determine whether they qualify for the direct or 
indirect IMR concession for any year (including 
prior years) in which income or gains from 
investments might otherwise be subject to 
Australian tax. 

28 May 2015 

2015/13 
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Investment Manager Regime 

The stated objective of the IMR is to encourage 
particular kinds of investment made into or 
through Australia by certain non-Australian 
residents that have wide membership, or that use 
Australian fund managers. This is achieved by 
providing non-Australian residents with an 
Australian income tax exemption for income or 
gains in respect of the disposal of their 
investments that otherwise might be sourced in 
Australia and subject to Australian tax. 
 
The first two elements of the IMR, as enacted in 
2012, broadly deal with the following:  

 IMR 1 provides a statutory exemption for 
an IMR foreign fund in respect of IMR 
income for periods up to 30 June 2011. 
However, as enacted, IMR 1 generally is 
of limited assistance; and 

 IMR 2 provides a statutory exemption for 
an IMR foreign fund in respect of certain 
IMR income, with effect from 1 July 2010. 
IMR 2 is intended to apply broadly, 
where the relevant income is attributable 
to an Australian entity that exercises a 
general authority to negotiate and 
conclude contracts on behalf of a non-
Australian fund, thus creating an 
Australian permanent establishment (PE) 
for the IMR foreign fund. 

 
IMR 3 is intended to provide a prospective, long-
term IMR exemption. It is to apply to the 2015-16 
income year (year ended 30 June 2016) and later 
income years, although a fund is able to choose to 
apply the amendments from as early as the 2011-
12 income year. IMR 3 reflects a number of 
features of the UK Investment Manager 
Exemption. 
 

Overview of proposed requirements for 

the IMR exemption 

Non-Australian entities will be able to qualify for 
the IMR exemption for an income year either 
where investing directly in Australia (direct IMR 
concession) or investing in Australia via an 
Australian fund manager (indirect IMR 
concession). In both cases, the non-Australian 
entity would have to be an “IMR entity”. 
 
 
 

IMR entity  

An IMR entity must be a non-Australian resident at 
all times during the income year. 
 
The term “entity” is widely defined and includes 

individuals, companies, partnerships and trusts. 
 
Under Australian tax law, a limited partnership 
established outside of Australia will be an 
Australian resident merely if it carries on business 
in Australia. The concern is that actions, such as 
trading in Australian assets or engaging an 
Australian-based fund manager, may result in the 
limited partnership carrying on business in 
Australia, and so cause the limited partnership to 
become an Australian tax resident. The Bill 
proposes to address this issue by clarifying that, in 
determining whether a partnership is carrying on 
business in Australia, any business that solely 
relates to IMR financial arrangements is 
disregarded. 
 
Under previous versions of exposure draft 
legislation, to be eligible for the IMR concession a 
fund was required to be resident at all times 
during a year in an information exchange country. 
This could have resulted in certain funds (e.g. 
Luxembourg-based funds) being excluded from 
the exemption. This requirement is not included in 
the Bill. Further, previous versions of exposure 
draft legislation required an IMR entity to file an 
annual information return. This requirement is also 
not included in the Bill 
 
IMR concession  
Provided an IMR entity meets the requirements for 
the direct or indirect IMR concession, returns or 
gains from an “IMR financial arrangement” should 

be exempt from Australian tax, and losses from 
such arrangements should not be deductible. 
However, amounts that are subject to withholding 
tax such as dividends or interest are not entitled to 
the IMR concessions. Those amounts continue to 
be subject to the regular Australian withholding tax 
law. 
 
In broad terms, an IMR financial arrangement is 
defined as any financial arrangement (e.g. shares, 
loans and derivatives) except an arrangement that 
relates to Australian real property or a 10%-or-
more associate-inclusive interest in an entity that 
is an Australian land-rich entity. 
 

APPENDIX C



 

 3 

Although the definition of an IMR financial 
arrangement is broad, the IMR exemption is not 
available where: 
 

 In the case of the direct IMR concession: 
the IMR entity has an interest in the 
issuer, or the counterparty, of the 
financial arrangement of 10% or more; 
and 

 In the case of the indirect IMR 
concession and if the issuer or the 
counterparty is an Australian resident: 
the IMR entity has an interest in the 
issuer, or the counterparty, of the 
financial arrangement of 10% or more. 

 
That is, the IMR concession is intended to be 
available, broadly, to non-Australian residents 
trading less-than-10% equity interests in 
Australian entities as well as non-equity 
investments 
 
Direct IMR concession 

The following requirements have to be met for the 
direct IMR concession to apply in relation to an 
IMR financial arrangement: 

 During the entire year, the IMR entity is 
an “IMR widely held entity”; 

 During the entire year, the interest of the 
IMR entity in the issuer of, or 
counterparty to, the “IMR financial 

arrangement” is less than 10%;  
 None of the returns, gains or losses for 

the year from the arrangement are 
attributable to a permanent 
establishment in Australia; and 

 The IMR entity does not carry on non-
eligible investment business that relates 
to the arrangement at any time during the 
income year. This broadly means that the 
IMR entity is required to carry on only 
activities of investing or trading in shares, 
loans, derivatives or similar financial 
instruments. 

 
An example of a transaction that could be 
considered for an exemption under the direct IMR 
concession would be a non-Australian fund (eg, 
Cayman LP or US LP fund) that is managed from 
outside Australia and has no presence or fund 
manager in Australia, and which invests or trades 
in shares listed on an Australian stock exchange. 
 

IMR widely held entities 
 
There are two ways that an IMR entity would be 
able to qualify as an IMR widely held entity:  
 
1. It is a type of entity deemed to be widely held. 

Such entities include: 
 Australian and non-Australian life 

insurance companies; 
 Australian and non-Australian 

superannuation (pension) funds with at 
least 50 members; 

 Certain government-related non-
Australian pension funds; and 

 Certain non-Australian sovereign wealth 
funds. 

 
2. Where either of the following widely held 

ownership tests is met: 
 No member of the entity has a total 

participation interest in the entity of 20% 
or more (single member test); or 

 There are no five or fewer members the 
sum of whose total participation interests 
in the entity is 50% or more (closely held 
test). 

 
As with previous exposure draft legislation, the Bill 
adopts a look-through approach in determining 
whether either the single member or the closely 
held tests are satisfied. This typically requires 
tracing through any interposed entities to the 
ultimate investors to determine an entity’s indirect 

participation interest in the IMR entity. Where 
entities that are deemed to be widely held 
themselves hold direct or indirect interests in the 
IMR entity, it is unnecessary to trace through 
those deemed widely held entities (such deemed 
widely held entities are taken to have a 
participation interest of nil). 
 
It will generally not be possible to trace through 
charities and endowment funds to identify direct or 
indirect participation interests. Accordingly, the 
presence of such investors could make it more 
difficult to satisfy either of the ownership tests. 
 
Furthermore, direct or indirect entitlements 
(including contingent entitlements) to 
remuneration from the IMR entity that are subject 
to Australian income tax or foreign tax in the year 
they are received are disregarded. This is a 
welcome acknowledgement of the common basis 
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of rewarding the performance of managers in a 
typical IMR fund. However, the exclusion has 
been limited to the case where the fund manager 
is an Australian resident. It will often be the case 
that the fund manager of an IMR entity will not be 
an Australian resident. 
 
Starting up and winding down 

In recognition of the fact that an IMR entity may 
take some time to attract investors after it starts 
up, an IMR entity is considered an IMR widely 
held entity if it is being actively marketed with the 
intention of satisfying either of the widely held 
ownership tests. The explanatory materials 
accompanying the Bill state that although there is 
no express time limit on how long an IMR entity 
can be actively marketed with such an intention 
before it is taken to fail this test, an IMR entity that 
has not satisfied the ownership tests within a 
reasonable period of time (such as 18 months) of 
receiving its first investor may need to provide 
compelling evidence about its genuine attempts to 
obtain third party investment to rebut any 
presumption that it is not being actively marketed 
with such an intention.  
 
If an IMR entity that satisfies the widely held 
ownership tests is winding down its activities and 
investments, it is to be taken to continue to be 
widely held. 
 
Temporary failures of the widely held tests 

An IMR entity is able to temporarily cease to be an 
IMR widely held entity due to circumstances 
beyond its control. Provided such circumstances 
are temporary, and having regard to actions of the 
IMR entity to address the circumstances, the IMR 
entity may continue to be treated as an IMR 
widely held entity if it is fair and reasonable to do 
so. 
 
Indirect IMR concession 

The indirect IMR concession applies if the IMR 
entity uses an independent Australian fund 
manager. The role of the independent Australian 
fund manager may rise to a PE of the IMR entity, 
but in either case, the indirect IMR concession is 
available. 
 
The requirements for the indirect IMR concession 
are: 
 

1. The IMR financial arrangement was made, on 
the IMR entity’s behalf, by an entity that is an 

“independent Australian fund manager” for 

the IMR entity for the income year; and 
2. If the issuer of, or counterparty to, the IMR 

financial arrangement is an Australian 
resident during the entire year, the interest of 
the IMR entity in the issuer or counterparty is 
less than 10% 

3. The IMR entity does not carry on non-eligible 
investment business that relates to the 
arrangement at any time during the income 
year.  

 
The requirement that the interest of the IMR entity 
in the issuer or counterparty be less than 10% 
would apply only where the issuer or counterparty 
is an Australian resident, i.e. the concession could 
apply to interests of 10% or more in non-
Australian issuers or counterparties. 
 
Independent Australian fund manager 

To qualify as an independent Australian fund 
manager, an entity (the managing entity) would 
have to meet all of the following requirements: 
 
1. The managing entity is an Australian resident; 
2. The managing entity carries out investment 

management activities for the IMR entity in 
the ordinary course of its business; 

3. The managing entity’s remuneration for 

carrying out those activities is what the 
remuneration would be between parties 
dealing at arm’s length; 

4. One or more of the following applies: 
 The IMR entity is an IMR widely held 

entity; or  
 No more than 70% of the managing 

entity’s income for the income year is 

income received from the IMR entity, or 
entities connected with the IMR entity; or 

 If the managing entity has been carrying 
out investment management activities for 
18 months or less, it is taking all 
reasonable steps to ensure that the 70% 
or less threshold will be met. 

 
The rationale for the 70% or less limitation on the 
managing entity’s income is to ensure that the 

managing entity is independent of the IMR entity. 
 
The explanatory materials accompanying the Bill 
confirm that Australian brokers that buy and sell 
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securities on the Australian Securities Exchange 
for foreign investors as part of their ordinary stock 
broking function would be considered to be 
carrying out investment management activities, 
and therefore could be an independent Australian 
fund manager. For example, a non-Australian fund 
(eg, Cayman LP or US LP fund) that engages an 
Australian resident broker to trade Australian 
shares may be eligible for the indirect IMR 
concession.  
 
Reduction in concession 

The Bill proposes that the concession for the IMR 
entity be reduced for an income year where the 
independent Australian fund manager, or another 
entity connected with that manager, has a direct 
or an indirect right to receive part of the profits of 
the IMR entity exceeding 20% of the profits for the 
year (“20% profits test”). In broad terms, the 

concession is reduced by that profit entitlement, 
however: 

 Direct or indirect entitlements (including 
contingent entitlements) to remuneration 
from the IMR entity that are subject to 
Australian income tax or foreign tax in 
the year they are received are 
disregarded for the purposes of the 20% 
test; and 

 If the fund manager‘s entitlement does 

not, on average, fail the 20% test over a 
qualifying period (of up to five years) or 
the circumstances for the breach are 
outside the control of the IMR entity or 
the fund manager and the fund manager 
is taking steps to address these 
circumstances, then the IMR entity need 
not reduce the amount of the IMR 
concession. 

 
Application 

IMR 3 is to apply to the 2015-16 and subsequent 
years of income (ie, from 1 July 2015). However, a 
choice would be available to taxpayers to apply 
the changes in the Bill to the 2011-12 to 2014-15 
income years (ie, between 1 July 2011 to 30 June 
2015). 
 
Further, although IMR 1 was enacted in 2012 and 
was intended to provide an exemption for periods 
up to 30 June 2011, there are a number of 
technical issues with IMR 1, in particular, with the 
definition of “IMR foreign fund,” which means that 

many funds do not qualify. IMR entities are able to 

choose to apply the new widely held ownership 
tests when determining if they qualify for 
exemption under IMR 1. 
 
Next steps 

The Bill should be welcomed by non-Australian 
residents such as hedge funds investing in 
Australia, and funds which engage independent 
Australian fund managers. Many issues raised 
during the consultation process have been 
addressed including the modified widely held tests 
under the direct IMR concession, and the removal 
of the requirements for a foreign fund to be a 
resident of an information exchange country and 
to file an annual information statement. 
 
Funds should undertake an IMR review to 
determine whether they qualify for the direct or 
indirect IMR concession for any year (including 
prior years) in which income or gains from 
investments might otherwise be subject to 
Australian tax. 
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Tax insights  

 
Snapshot  

On 3 December 2015 the government introduced 
Tax Laws Amendment (New Tax System for 

Managed Investment Trusts) Bill 2015 (the AMIT 
Bill) into Parliament.   

The AMIT Bill removes some of the disincentives 
of being an AMIT contained in the Exposure Draft 
released on 9 April 2015 (the ED), makes it easier 
for a managed investment trust (MIT) to qualify as 
an AMIT and provides that the AMIT regime is 
elective from 1 July 20151.  It is therefore  

                                                        
1 Unless otherwise stated, for trusts with substituted accounting 
periods the application date is the income year starting on or 
after the relevant date. 

 

expected that managers will view the AMIT regime 
as more attractive, although the timing for making 
the election will need to be carefully considered, 
both in terms of the impact of the changes on 
members, as well as the adequacy of current 
processes, controls and systems.  The AMIT Bill 
also introduces opportunities to create new types 
of fund products using the election to treat classes 
of units as separate AMITs. 

The AMIT Bill contains a number of amendments, 
including the non-arm’s length  

 

 

10 December 2015 

2015/36 - Australia 

 

New Tax System for 
Managed Investment Trusts 
– Bill introduced 
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income rule (NALIR), which will apply to all MITs, 
even where no AMIT election has been made. 
These changes apply from 1 July 2016, or from 1 
July 2015 if an AMIT election has been made.  

Under the AMIT Bill, where a MIT satisfies the 
investment management activities requirement it 
will qualify as a withholding MIT (WMIT).  Where a 
WMIT is an AMIT, withholding tax (WHT) will be 
imposed on deemed payments (e.g. fund 
payments) rather than on actual distributions, and 
the WHT liability will be recoverable by the AMIT 
or custodian as a debt from investors (e.g. where 
the actual distribution is less than the WHT 
liability). 

The AMIT Bill includes welcomed changes to 
repeal the corporate unit trust rules in Division 6B 
and restrict the application of the public trading 
trust rules in Division 6C (with effect from 1 July 
2016) and expand the list of qualifying investors 
for the purposes of the MIT widely held test to 
include certain interposed entities and foreign life 
insurance companies (with effect from 1 July 
2014).  
 
Summary of proposed amendments 

Application dates 

 

The Australian Taxation Office (ATO) has also 
introduced a suite of draft Law Companion 
Guidelines (LCGs) to accompany the AMIT Bill. 
The LCGs contain the ATO’s views on the 

application of various important aspects of the 
rules and are proposed to be finalised as public 
rulings following enactment of the AMIT Bill. 

The AMIT Bill introduces a range of new issues 
and opportunities for fund managers which will 
require detailed consideration.  In addition, the 
AMIT Bill proposes a number of other changes 
that will apply retrospectively.  

The following provides a high level summary of 
the AMIT Bill to assist you in considering the 
impacts of the AMIT Bill on your current and future 
funds. It also details various proposed trustee 
taxation provisions which are part of the AMIT Bill. 

As with any legislation of this type, there will 
undoubtedly be further issues that are uncovered 
in practice or based on the administration or 
interpretation of the rules by the ATO and, 
ultimately, by the courts.   
  

Measure Application date

Elective AMIT regime1:

• Attribution
• Overs / unders2

• Deemed fixed trust treatment
• Unit cost adjustments (increases and decreases)
• Class AMIT election1

• Debt-like trust instruments
• Deemed payments rule and recovery from investors3

• Treatment of fund payments as non-assessable non-exempt income (NANE) 
for foreign trustee investors

Election available from 
1 July 2015

MITs:

• Non-arm’s length income rule4

1 July 2016 (or 1 July 2015 if a 1 
July 2015 AMIT election is made)

New categories of deemed widely held investors:

• Wholly owned subsidiaries
• Certain limited partnerships 
• Foreign life insurance companies

1 July 2014

Removal of the 20% tracing rule in Division 6C (public trading trusts) 1 July 2016
Repeal of Division 6B (corporate unit trusts) 1 July 2016
Tax deferred income deemed non-assessable 1 July 2011 (fixed date)
1. This election is irrevocable. 
2. Pre-AMIT overs / unders can be brought into the AMIT regime provided an AMIT election is made with effect on or before 1 

July 2017. 
3. Only applies if the AMIT is a withholding MIT.
4. Transitional rule prevents application before 1 July 2018 to arrangements in place before 3 December 2015. 
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What’s new  

For those that were familiar with the ED, the 
following is a summary of the main changes 
contained in the AMIT Bill: 

 The trustee of a MIT must elect for the 
AMIT regime to apply.  This election is 
irrevocable.  

 The test of members having clearly 
defined interests (CDIs) has been 
simplified and new “safe harbours” have 

been introduced covering registered 
MITs and MITs with a single class of unit.  
The Commissioner’s discretion to treat a 

trust as having CDIs has been removed.  
The ATO has issued LCG 2015/D4 
detailing considerations in respect of 
whether a trust has CDIs. 

 The requirement to apply an uplift to “big” 

unders has been removed. 
 Where a fund payment exceeds the cash 

distribution of an AMIT or custodian, the 
investor will have a statutory debt 
payable to the AMIT or custodian.  Under 
the ED the liability was imposed on the 
trustee of the AMIT. 

 AMIT member annual (AMMA) 
statements will need to include 
information relating to cost base 
adjustments.  An AMIT will have 4 years 
after the end of the income year to which 
the AMMA statement relates to issue a 
revised AMMA statement – under the ED 
this was limited to 3 years. 

 The NALIR applies more broadly to MITs 
(under the ED it only applied to AMITs) 
but requires a determination to be made 
by the Commissioner. The rate 
applicable to any non-arm’s length 

income (NALI) taxable under the NALIR 
has decreased to 30% from 49%.  Issues 
in relation to NALI resulting from dealings 
between sub-trusts of an AMIT have 
sought to be addressed. The transitional 
rule for pre- 3 December 2015 
arrangements has been extended by 1 
year to 1 July 2018. 

 The AMIT Bill addresses the issue of “top 

up” tax payable by certain foreign trust 

investors, ensuring that fund payments 
from AMIT are treated as NANE.

 
 Certain interposed limited partnerships 

are deemed to be widely held entities for 
the purposes of the MIT rules and issues 
with the interposed company rules have 
been addressed. 

 

AMIT Benefits / Risks and timing of 

election  

Trustees will need to evaluate the benefits and 
risks associated with entering the AMIT regime, 
and the timing of entry.  
A summary of potential benefits and risks is set 
out below. While codification of industry practice 
may be seen as maintaining the status quo, there 
is risk involved in continuing to rely on such 
practices and the way in which the rules are 
currently administered 
 
Benefits 

 Unit cost increasing adjustments 
 Class AMIT election 
 Debt-like trust instruments 
 Attribution de-linked from present 

entitlement 
 
Codification of industry practice 

 Attribution on a fair and reasonable basis 
 Overs / unders 
 Deemed fixed trust treatment 
 MIT WHT and deemed payments 
 Unit cost decreasing adjustments for 

revenue assets 
 
Risks 

 Over / under  penalties 
 Attribution penalties 
 Shortfall taxation 
 Trust resettlement 

 

Some potential factors which may impact 

on the timing of any election  

Factors which may suggest bringing forward 

the election 

 The extent of any pre-AMIT unders (such 
unders can be brought into the AMIT 
regime provided the trust becomes an 
AMIT on or before 1 July 2017) 

 The generation of tax losses and the 
benefit of deemed fixed trust treatment 
under the AMIT regime 
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 Transactions (e.g. Scrip for scrip 
transactions or the sale of non-taxable 
Australian property) where deemed fixed 
trust treatment may be beneficial 

 Fund payments exceeding cash 
payments, and accessing the benefit of 
cost base uplifts and the deemed 
payment rules. 

 
Factors which may suggest delaying the 

election  
 The time required to properly consider all 

the impacts and obtain board approval 
 Timing constraints in respect of 

amendments to the trust deed / 
constitution (in particular if this requires a 
member resolution) 

 Assessment of the adequacy of systems, 
people, processes and controls (both 
internally and from external providers)  

 General caution in respect of potential 
new and previously identified but 
unresolved technical deficiencies in the 
legislation 

 Managing investor relations. 
 

Features of the AMIT Regime 

1. Qualification 

A trust will be an AMIT if: 
 the trust is a MIT;  
 all the members have CDIs in the trust; 

and  
 the trustee has elected to apply the new 

tax system.   
 
The members of a trust will be taken to have CDIs 
if any of the following safe harbours are satisfied: 

 the trust is a registered managed 
investment scheme (MIS); 

 the rights to income and capital arising 
from each of the membership interests 
are the same, disregarding the following: 

- fees or charges imposed on the 
members; 

- issue and redemption prices of 
membership interests in the 
trust; 

- exposure of the membership 
interests in the trust to foreign 
exchange gains and losses. 

 

Where a trust does not fall within one of the 
abovementioned safe harbours, the ordinary 
meaning of CDIs must be considered.  The 
question of whether a trust has CDIs is a principle 
based test and LCG 2015/D4 sets out a number of 
relevant considerations.   
The trustee of a MIT must elect to apply the new 
tax system for an income year.   The election can 
be made for any income year but once made, it is 
irrevocable (i.e. it will apply for subsequent income 
years provided that the MIT continues to meet the 
other qualifications for AMIT treatment).    

Deloitte perspective 

Managers will need to determine whether an 
election should be made to apply the AMIT regime 
to a trust and the effective date for such an 
election.     
 
A number of factors impact on whether this 
election should be made, as well as the timing of 
the election (refer above).    
 
For unregistered MITs with multiple classes of 
units it should still be possible to satisfy the CDI 
requirement.  However, the inability to rely on the 
safe harbours may lead to trustees seeking 
confirmation through a private binding ruling. 

 

2. Attribution 

AMITs will not be subject to the current 
requirements that beneficiaries are "presently 
entitled" to the "income of the trust estate”, 

thereby effectively de-linking the tax payable by 
members from the trust income distribution. 

 

Trust components 

An AMIT will instead be required to determine the 
“trust component” of each “character”.  Trust 

component characters are grouped into 3 income 
character types (being characters relating to 
assessable income, exempt income and non-
assessable non-exempt income) as well as a 
character relating to tax offsets. An AMIT will still 
need to determine trust components of more 
specific characters (e.g. a trust component of the 
character of a discount capital gain from a capital 
gains tax (CGT) asset that is taxable Australian 
property). 
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Each “determined trust component” (i.e. each trust 

component of a particular character as determined 
by the manager) can then be attributed to 
members on a fair and reasonable basis in 
accordance with the constituent documents 
(including any PDS or other document setting out 
the terms of the members’ interests) of the AMIT, 

provided this does not involve streaming amounts 
of a particular character because of the tax 
characteristics of the member.   

Member components 

The trust components attributed to members must 
be captured as “determined member components” 

in the AMMA statements issued to members.  An 
AMMA statement should be issued to each 
member no later than 3 months after income year 
end.  An AMIT has 4 years after the end of the 
income year to which the AMMA statement relates 
to issue a revised AMMA statement. 
A member will be able to dispute the 
reasonableness of the attribution through the 
member’s tax return, which may expose the 

trustee to tax on any differences.  The member 
must provide written notification to the trustee and 
the ATO (lodgement of income tax return is 
sufficient notification to the ATO) within 4 months 
after the end of their income year (that is, 
generally, by 31 October).  The notification should 
include all relevant information including details of 
the reason for the dispute.   

Deloitte perspective 

Trustees will need to review constituent 
documents to determine any changes required to 
provide for the attribution of tax to members on a 
fair and reasonable basis (either in accordance 
with the current practices of the manager or based 
on other fair and reasonable practices).  The 
extent to which the trust deed or constitution will 
need to be amended will require careful 
consideration, as will the potential for re-
settlement of the trust as a result of any 
amendments. ASIC relief with respect to the need 
to hold unitholder meetings for amendments is 
currently being discussed with industry. 
Trustees may also want to consider retaining / 
including default present entitlement clauses to 
safe guard in the event that the trust ceases to be 
an AMIT (e.g. due to failing the “closely held” test 

in the future). 

 

The AMIT Bill includes a number of safe harbour 
rules to clarify that attribution will not fail to be fair 
and reasonable in certain situations including the 
attribution of a specific capital gain on the disposal 
of an asset to fund a redemption (if this is 
provided for in the constituent documents), 
attribution of an under or over, or the attribution of 
a capital gain to investors who were not members 
at the time that the capital gain was realised. 
 
LCG 2015/D7 also provides a number of 
examples of situations where particular types of 
attribution may be fair and reasonable, including 
attribution of short term capital gains to certain 
redeeming members based on their period of 
investment.  There is also recognition that it may 
be fair and reasonable basis to attribute amounts 
in respect of an income year to an investor who is 
a member at the relevant distribution record date, 
even if the investor was not a member at any time 
during the income year. 
 
Trustees should consider how the fair and 
reasonable attribution rules may impact on future 
distributions and whether attribution policies 
should be considered and/or communicated to 
investors to seek to reduce the risk that members 
will dispute the reasonableness of their attribution. 
 

3. Non arm’s length income rule 

The NALIR applies more broadly to MITs (rather 
than just to AMITs as per the ED).  The trustee of 
a MIT will be subject to tax at 30% on any NALI, 
as reduced by directly attributable deductions 
where a written determination has been made by 
the Commissioner.  
 
NALI is defined as amounts derived under a 
scheme the parties to which were not dealing at 
arm’s length to the extent it exceeds an arm's 

length amount. 
 
The NALIR is broad enough to include NALI 
derived by a non-AMIT sub-trust.  However, the 
NALI excludes distributions from sub-trusts where 
there is either a corresponding reduction in the 
income distributed by another sub-trust, or the 
NALI is a result of an undercharge to the sub-trust 
(e.g. interest free loans are made to a sub-trust).  
For interest on loans there is a safe harbour rate 
equal to the greater of the “benchmark rate of 
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return” or the Shortfall Interest Charge (SIC) being 
5.14% for the December 2015 quarter.  
Transitional rules apply for payments before 1 July 
2018 for arrangements entered into before 3 
December 2015. 
  
The amount of NALI on which tax is applied is 
treated as an over in the income year of the 
determination. 
 
LCG 2015/D15 also provides that interest derived 
from on-lending at the weighted average cost of 
external debt (on a stand-alone or whole of group 
basis) would be arm’s length income.  Similarly, 

borrowing from a third party and on-lending at the 
same rate would result in no NALI after the 
reduction for directly attributable deductions. 

Deloitte perspective 

It is expected that the operation of the NALIR will 
be a significant area of focus for stapled groups 
with cross stapled loans or leases in place. 
In accordance with LCG 2015/D15, the NALIR 
does not require trustees to consider the arm’s 

length income assuming arm’s length conditions, 

rather the arm’s length rule is applied to the actual 

arrangement taking into account existing matters 
such as guarantees, the level of capitalisation, the 
nature of the assets held by each entity, the size 
of borrowings, and other features.  
 
Where cross stapled loan arrangements do not fall 
within the examples provided in LCG 2015/D15 or 
the SIC safe harbour, managers will need to 
consider the relevant benchmark rate of return 
(which generally requires an analysis of the rate 
on a comparable loan in the market), or otherwise 
substantiate the arm’s length nature of loan 

arrangements and, if necessary, restructure 
existing loan arrangements prior to 1 July 2018.   
 
LCG 2015/D15 contains some additional 
comments in relation to certain “unified 

businesses” carried on by stapled groups which 

are difficult to reconcile with the actual AMIT Bill 
and the accompanying EM.  In these cases the  

 
 
 
 
 

Commissioner contends that the MIT and the 
company should each achieve the same level of 
return on investment, despite the different assets, 
functions and risks associated with the businesses 
carried on by two entities.  While apparently 
directed at infrastructure privatisation transactions 
this view could result in uncertainty for other  
industries (e.g. the leasing of hotel assets to 
operators). 

 

4. Overs / unders 

The AMIT rules codify the treatment of over / 
under distributions (e.g. situations where the 
actual taxable income of the trust is over or under 
the taxable income notified to members at the 
time of distribution) by allowing the AMIT to carry 
an over / under forward to the year in which it is 
discovered.   
 
Overs / unders are calculated separately for each 
character type and can be attributed to members 
in the “discovery year” by adjusting the trust 

component of the relevant character in that year.   
Alternatively, an AMIT can revise its AMMA 
statements relating to the income year in which 
the variance occurred.  An AMIT has 4 years from 
the end of the relevant income year to issue 
revised AMMA statements. 
 
Overs / unders for income years before a trust 
became an AMIT can be included in over / under 
calculations after the trust becomes an AMIT, 
provided the AMIT election is made with effect 
from 1 July 2017 or an earlier income year. 
When a trust ceases to be an AMIT and discovers 
an over / under from an income year when it was 
an AMIT, the over / under rules will apply for the 
trust in the discovery year. 
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Deloitte perspective 

While the carry forward of overs / unders is in line 
with current industry practice, it has strictly never 
been accommodated by the tax rules. Making an 
AMIT election eliminates the potential uncertainty 
associated with over / under adjustments.  The 
removal of uplift requirements for “big” unders / 

overs is a welcome change and removes one of 
the major disincentives of electing into the AMIT 
rules. 
 
A number of issues arise for managers, including 
systems changes that will be required to 
accommodate the determination of overs / unders 
by character type and consideration of new 
processes to seek to reduce the risks of overs / 
unders arising to members. 
 
In an acquisition scenario, the codification of overs 
/ unders may shift the risk of historical errors to 
the members and trustee of the acquirer.  
Therefore, more detailed due diligence may be 
required where the target or acquirer is, or will 
become, an AMIT.  In some situations, 
consideration could be given to including an ability 
to re-issue AMMA statements to pre-acquisition 
members under the sale and purchase agreement 
to avoid overs / unders arising post acquisition. 

 

5. Deemed fixed trust treatment 

AMITs will be deemed to be fixed trusts.   
Fixed trust treatment facilitates:  

 satisfaction of the carry forward loss 
rules 

 satisfaction of the holding period rule for 
accessing franking credits,  

 access to certain CGT roll-overs (e.g. 
CGT relief for scrip for scrip takeovers)  

 "flow through" of the non-resident CGT 
exemption. 

Deloitte perspective 

This addresses concerns that, under the current 
law, it is difficult (if not impossible) for a trust to 
satisfy the fixed trust definition, such that the 
favourable exercise of the Commissioner's 
discretion would be required in order to qualify as 
a fixed trust.  

 

6. Shortfall taxation and penalties 

Trustees can be subject to penalty tax if the AMIT 
has an under / over as a result of “recklessness” 

or “intentional disregard” of the law.   
 
LCG 2015/D10 provides examples of behaviours 
of a trustee which may be considered to be 
“reckless”, including where the trustee has not 

followed governance controls in place.  Relevant 
controls are said to include the use of a registered 
tax agent, unqualified audited statutory accounts 
and/or satisfactory external auditor controls report 
covering the tax function, a proper resourced and 
qualified internal tax division and the outcomes 
and actions taken following any internal audit 
review of the tax function, processes and controls.  
The extent of such controls required will vary 
according to the size and resources of the trustee. 
 
Failure to include an under determined by the 
Commissioner or to re-issue AMMA statements 
can also result in a shortfall assessment on the 
trustee and tax payable at 49%. 

Deloitte perspective 

Trustees should evaluate the adequacy of controls 
in place and review or develop documentation 
evidencing the adherence with controls to mitigate 
potential penalties.   
 
LCG 2015/D10 also includes examples of 
situations where trustees will not be considered 
reckless, including where a trustee relies on third 
party estimates or makes its own estimates of 
distributions and components based on historical 
information.  Errors caused by existing, legacy or 
new IT systems are also not generally reckless 
unless such errors could be fixed or corrected at a 
reasonable cost.  In addition, adopting general 
industry practice would not be considered 
reckless. 

 

7. Tax deferred income not assessable 

Distributions of tax deferred income (e.g. 
distributions sheltered from tax by depreciation 
deductions) by an AMIT will be deemed to be non-
assessable, with effect from 1 July 2011 (unless 
the payments have previously been included in 
assessable income). 
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Deloitte perspective 

This deals with the concern that such amounts 
could be assessable to “revenue account” 

members (for example, life insurance companies).  
The tax deferred distribution will reduce the cost of 
the membership interest (that is, increase any 
gain / reduce any loss on disposal).   

 

8. Cost base adjustments 

Where the taxable distribution from an AMIT 
exceeds the cash distribution, members will be 
permitted to increase the cost base of their units.  
The rules also specifically provide for adjustments 
to the cost of units held on revenue account. 
Cost adjustments will need to be shown on the 
AMMA statement. 
 

Deloitte perspective 

This adjustment prevents the double taxation that 
may otherwise arise where members have 
previously suffered reductions in the cost base of 
their units through the receipt of tax deferred 
distributions. 

 

9. Class AMITs 

AMITs with multiple classes of units will be 
permitted to make an irrevocable election to treat 
each class of units as a separate AMIT with 
separate trust property (Class AMIT).  Making the 
election quarantines taxable income and losses to 
the members of the relevant class.   
 
If the AMIT has a tax loss, net capital loss or 
expenditure that does not relate solely to a 
particular class, that tax loss, net capital loss or 
expenditure must be allocated between classes 
on a fair and reasonable basis. 
 
Each Class AMIT does not need to separately 
qualify as an AMIT (e.g. meet the “widely held” 

requirement).  That is, the trustee first determines 
whether the trust qualifies as an AMIT and makes 
the AMIT election before making a further Class 
AMIT election. 
 

Deloitte perspective 

This change provides managers with substantial 
flexibility in the structuring of funds (e.g. allowing 
the issue of separate classes of units for individual 
assets or pools of assets).  One of the drivers for 
the Class AMIT changes was to help facilitate 
multi-currency, multi-class units for a fund, to 
attract non-resident investment.  This measure 
enables foreign currency exchange impacts to 
effectively be quarantined in the relevant class. 
 
Managers should consider the opportunity to 
establish new types of funds and whether units in 
existing funds could be split into classes.  
 
For existing MITs making the Class AMIT election, 
any carried forward tax attributes (such as tax 
losses or net capital losses) must be allocated to 
to Class AMITs on a fair and reasonable basis. 
 
LCG 2015/D5 confirms that notional transactions 
between Class AMITs must be recognised for tax 
purposes.  Care will need to be taken to document 
such notional transactions appropriately to avoid 
unintended tax consequences.. 
 

 

10. Debt-like trust instruments 

AMITs are able to claim deductions for 
distributions on certain debt-like trust instruments.  
Distributions on debt-like trust instruments are 
also treated as interest for the purposes of the 
interest withholding provisions and will fall outside 
the attribution rules.  
 
A membership interest will be a debt-like trust 
instrument if the distribution relating to the interest 
is fixed by reference to the amount subscribed, 
any distribution is made solely at the discretion of 
the trustee, it ranks above all other classes of 
units and the trust deed prohibits distributions on 
other units or stapled securities ahead of 
distributions on the debt-like trust instruments. 
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Deloitte perspective 

As the requirements are very prescriptive, this 
measure is unlikely to affect a large number of 
existing hybrid financing structures but may 
facilitate new types of financing arrangements by 
AMITs going forward.. 

 

11. Cost base adjustments 

In situations where a taxable distribution to a non-
resident recipient exceeds the cash distributed, 
the current rules are unclear as to the amount on 
which MIT WHT is to be applied. 
For AMITs, WHT will clearly apply to the whole 
taxable distribution.  Where the cash distribution is 
insufficient to satisfy the WHT obligation, the 
trustee (or custodian) must pay the WHT to the 
ATO and recover the shortfall from the non-
resident recipient.  . 
 

Deloitte perspective 

The potential mechanisms for collecting MIT WHT 
in cases where the distribution paid was 
insufficient were subject to significant debate 
during the consultation process.  The creation of a 
statutory debt in favour of the trustee or custodian 
will require communications to members and 
potentially changes to existing agreements in 
order to provide sufficient comfort around the 
ability to recover the WHT shortfall.. 

 

MIT Qualifications – New Categories of 

Deemed Widely Held Investors 

Managers should review existing structures and 
consider whether the changes allow an existing 
trust to satisfy the widely held test.  Given the 
retrospective nature of the change, trusts which 
become MITs due to the amendments may be 
faced with withholding obligations on distributions 
that have already been paid.   
 
The extended list will also be relevant in 
establishing new funds.  The uncertainty existing 
prior to the enactment of the measures will need 
to be factored into any tax forecast for acquisitions 
or divestments 

 

1. Foreign life insurance companies 

Foreign life insurance companies regulated under 
a foreign law will now qualify as deemed widely 
held investors 

Deloitte perspective 

This change provides an enormous pool of 
investment funds with access to the MIT rules.. 

 

2. Wholly owned subsidiaries 

Entities that are wholly owned by one or more 
widely held entities will also be deemed to be 
widely held. 
 

Deloitte perspective 

This change will open up the MIT rules to a 
number of common offshore investment structures 
that previously would not have qualified, for 
example structures with corporate blockers.  While 
not providing the flexibility of a complete look-
through, the change may accommodate structures 
involving one widely held investor, or a small 
group of widely held investors, investing through 
an entity regarded as a company for Australian tax 
purposes. 

 

3. Certain limited partnerships 

A limited partnership will also be deemed to be 
widely held if: 

 at least 95% of its membership interests 
are owned by widely held entities; and 

 the remaining membership interests (if 
any) are owned by a general partner that 
habitually exercises the management 
power of the limited partnership. 
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Deloitte perspective 

Allowing offshore limited partnerships with widely 
held limited partners to be treated as widely held 
entities for MIT purposes is a welcomed extension 
from the changes set out in the ED.  Again, the 
amendments are best suited to a single widely 
held investor or small groups of widely held 
investors.  The 95% requirement would need to be 
considered carefully in respect of any realisations 
of assets or other events which may trigger a 
“carried interest” entitlement for the limited 
partner. 
The limited partnership rules do not apply to 
multiple tiers of limited partnership (e.g. fund of 
fund investors). 

 

Other changes 

1. Removal of 20% rule tracing rule in 

Division 6C 

A trust will no longer be a public unit trust by virtue 
of 20% or more of its members being complying 
superannuation funds. 
Where a trust is not a public unit trust it will not be 
a public trading trust and therefore not taxed in a 
similar way to a company (i.e. it will be a flow 
through trust) despite carrying on a trading 
business. 

Deloitte perspective 

This opens up the opportunity for complying 
superannuation funds to invest in operating 
businesses and categories of real estate which 
would not have been available via a flow through 
trust in the past (e.g. hotel operations, retirement 
villages, student accommodation, property 
development and residential). 
Transitional rules for existing trusts which cease to 
be taxed as companies have been included in the 
AMIT Bill.  As a result of these rules, these trusts 
have until 30 June 2018 to utilise franking credits.. 
 

2. Repeal of Division 6B 

Division 6B is an old integrity rule that operated to 
cause a trust to be taxed in a similar way to a 
company if it offered units in return for the 
acquisition of assets. 

Deloitte perspective 

The repeal of Division 6B will increase certainty in 
restructuring transactions. 
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Trustee Taxation Provisions, Penalties and Rates 

Brief outline of change Rate of tax / penalty

1. Taxable member components attributed to foreign resident members 

Where a foreign resident member has a taxable member component of an assessable income 
character in respect of an AMIT (that is not a WMIT).  The tax rates applicable depend on whether 
the foreign resident member is an individual, company or trustee of a foreign resident trust.   
These provisions effectively replicate the effect of section 98 of the Income Tax Assessment Act 
1936. 

If the member is a:
Company – 30%
Foreign resident individual –

47%2 (top rate)
Trustee of a foreign resident 
trust - 47%2

2. Trust component deficit for tax offset characters 

Where an AMIT has a negative tax offset (due to tax offset overs), other than foreign income tax 
offsets. 

Tax payable =  amount of the 
trust component deficit

3. Shortfall in determined member component (assessable income character) 

Where a member disputes the reasonableness of the attribution of assessable income character 
type resulting in a shortfall.

49%1

4. Excess in determined member component of a tax offset

Where a member disputes the reasonableness of attribution of a tax offset character type 
resulting in an excess.

Tax payable = amount of the 
excess of the tax offset

5. Determined trust component not reflected in member components 

Where a trustee fails to fully attribute all assessable income components to members.
49%1

6. Amounts of under of assessable income not properly carried forward 

Where a trustee fails to recognise an under of assessable income character in the discovery year 
(e.g. uncovered through ATO audit).

49%1

7. Amounts of over of a tax offset character not properly carried forward 

Where a trustee includes an over of a tax offset character in the discovery year (e.g. uncovered 
through ATO audit).

Tax payable = amount of 
over of the tax offset

8. Amount of non-arm’s length income of a MIT

Tax is applied on the NALI reduced by directly attributable deductions.
30%

9. Penalty if over / under resulted from intentional or reckless regard Intentional disregard
49%1 x 75% of shortfall
Greater of: 60 penalty units 
or 49%- x 30% of excess
Recklessness
49% x 50% of shortfall
Greater of: 40 penalty units; 
or 49% x 20% of excess

1. Including 2% Medicare levy and 2% temporary budget repair levy (if applicable)
2. Including 2% temporary budget repair levy (if applicable)
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Types of Managed Investment Trusts 

 

 
 
 
 Capital account election MIT

• Widely held / not closely held
• Licensing requirement
• MIS or wholly owned subsidiary of MIT / 

qualifying investor (other than foreign 
collective investment vehicle)

• Australian resident

MIT

• Not a trading trust
• MIS or wholly owned subsidiary of MIT 

WMIT

• Investment 
management 
activities in Australia

AMIT

• Clearly defined 
interests

• Elect to be AMIT
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General Australian Tax Considerations –

Collective Investment Platforms - introduction

• Platforms for collective investment (resident and/or foreign) into Australian assets are typically Australian-based trusts

with local trustees and managers. Widely-held trusts are commonly listed on the ASX. Normally these trusts are

unlisted.

• Listed/public trusts are generally not taxed as an entity, instead flow-through taxation applies to unit holders, either

under the general trust taxing regime in Division 6 (proportionate taxation of trust taxable income to beneficiaries based

on each beneficiary’s proportionate share of the trust’s distributable income) or under the new AMIT rules in Division 276

(where the trust qualifies as an AMIT based on it being a widely-held MIT (see MIT slides) and attributing its classes of

taxable income to beneficiaries on a clearly defined and fair and reasonable basis – taxation is then based on that

attribution). Private trusts can also be taxed on a look-through basis under Division 6.

• Other than listed trusts, a trust is public if it offers units to the public or has more than 50 unit holders (in the case of an

AMIT, the MIT widely-held rules apply – see MIT slides below). However, flow-through taxation treatment only applies

where the trust solely conducts eligible (basically passive) investment business (see MIT slides for further detail) rather

than an active business and only where all income of the trust is distributed (under Division 6) or attributed (under the

AMIT rules) to investors annually. To the extent that income is not so distributed/attributed, the taxable income at the

trust level is taxed to the trustee at top individual rates. A listed/public trust with any business other than eligible

(passive) investment business is taxed on the entirety of its taxable income at the corporate tax rate (30%). It can

impute corporate tax paid by franking its distributions with that tax to provide relief to unit holders.

• Australian trust groups, particularly in the property and infrastructure sectors, combine active and passive businesses by

operating as a stapled group with two head entities; one a passive asset-holding trust and the other with an active

business. Interests in each head entity are stapled and cannot be traded separately.

• Cross-staple arrangements (eg, investment trust leasing a property to the active manager) are quite common. This

separation of active and passive activities allows investors to benefit from active business revenue without exposing the

group to entity level tax on all income and profits of the group.

• Other platforms for collective investment are possible, eg, companies or limited partnerships, but flow-through taxation

treatment for investors will not apply unless a common law partnership is adopted. This is generally not commercially

palatable given the direct exposure to unlimited liability for investors.

• There is an Investment Manager Regime (IMR) which provides an exemption for gains and some related income from

certain direct non-portfolio non-Australian land financial investments and look-through treatment for all foreign

investments made through an independent Australian investment manager.
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General Australian Tax Considerations –

Collective Investment Platforms – basis of taxation for tax transparent 

trusts

• Division 6 - for tax transparent trusts that are not AMITs, a notional determination of taxable

income is required at the trust level to aid taxation of unit holders, particularly resident unit

holders who are taxed on a percentage of that notional taxable income of the trust based on the

percentage of income and gains of the trust distributed to each unit holder.

• AMITs - for AMITs, unitholders are taxed on each class of taxable income based on the method

the trustee applies to attribute taxable income and deductions form each class to the unit holders.

• For the purpose of aggregating taxable income and deductions at the trust or AMIT level,

Australia operates a domestic tax system based on taxing income within ordinary concepts and

statutory income, including gains on disposal of assets within the capital gains tax (CGT) regime.

• In cases of direct investment by non-residents, the CGT rules only apply to assets having a 

specified Australian connection (taxable Australian assets), basically being: 

• A direct investment in Australian real property or mining rights;

• 10% or great equity interests in Australian groups whose assets are 50% or more Australian 

real property or mining rights; or 

• investments held via an Australian permanent establishment.

• In the case of a non-discretionary trust, these limitations are effectively replicated for non-resident 

unit holders, so that these investors are generally only taxable on distributions reflecting capital 

gains of the trust referable to taxable Australian assets of the trust.

• Capital gains flowing through a tax transparent trust to resident investors can qualify for a discount 

so that part only of the capital gain is taxable. Individuals qualify for a 50% discount and super 

funds for a 33% discount. A minimum 12 month holding requirement applies and certain other 

integrity rules apply. Non-resident investors do not get the discount.
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General Australian Tax Considerations –

Collective Investment Platforms – taxation of non-resident investors in 

tax transparent Australian trusts

• Where tax transparency applies to an Australian Trust, the general principles of 

taxation in Australia are applied/modified so that non-resident investors are taxed as 

follows:-

• Interest – subject to withholding tax at 10%, subject to Double Tax Agreement 

(DTA) rate relief/reduction;

• Dividends – withholding tax at 30%, subject to DTA relief;

• Royalties – withholding tax at 30%, subject to DTA relief;

• Other Australian sourced income (e.g. net rental income) or – tax or trust level at 

30% this can be reduced by the beneficiary lodging on Australian tax return and 

claiming attributable expenses;

• 30% tax does not apply for assets taxable solely under the CGT regime where 

the assets are not taxable Australian assets of the trust.
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MIT Structure • A MIT structure can offer a tax rate benefit to qualifying non-residents 

over a non-MIT trust structure. Non-resident unit holders in scheduled 

countries that Australia has a DTA or tax exchange of information 

agreement with have tax on non-interest/dividend/royalties reduced 

from 30% to 15%. Note also a trust can only be an AMIT if it is first a 

MIT.

• Qualification requirements for MITs:-

• Australian-based.

• Managed investment scheme under Australian corporations 

legislation which requires:

• Scheme for pooling of investment;

• no day-to-day control by investors.

• Widely-held which means:

• Listed (retail); or 

• 50 members (retail); or 

• 25 members (wholesale); or 

• Owned by one or more other MITs;

• at least 25% owned by qualifying investors (see next 

slide) and no other entity has an interest of more than 

60% - where the trust is registered and subject to 

regulation under corporations legislation.

• No activities other than EIB.

• A substantial proportion of the investment management activities 

of the trust in relation to Australian assets are carried out in 

Australia (see next slide for details).

• The  trust is not closely held.

• In some cases, the trust holds an Australian Financial Services 

Licence (AFSL) to carry out financial services activities.

MIT

Eligible Investment Business 

(EIB)
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MIT Structure • As already noted, the MIT widely-held test requires a trust to be:

• Listed (retail); or 

• 50 members (retail); or 

• 25 members (wholesale); or 

• at least 25% owned by qualifying investors and no other entity 

has an interest of more than 60% - where the trust is 

registered and subject to regulation under corporations 

legislation

• Qualifying investors (QIs) are relevant to the last test and also subject 

to special treatment in determining the number of members under the 

other tests as their % interest is multiplied by 50 in determining the 

number of members.

• QIs are:

• Foreign life insurance companies regulated under a foreign 

law;

• Australian life insurance companies;

• MITs;

• Superannuation funds with at least 50 members;

• Foreign collective investment schemes with at least 50 

members where the members do not have day-to-day control 

over operations;

• Foreign tax-exempt government pension funds or wholly-

owned subsidiaries;

• Foreign sovereign wealth funds and wholly-owned 

subsidiaries;

• Australian government entities established to fund statutory 

government liabilities (eg, the Future Fund); and

• A limited partnership where at least 95% of its interests are 

owned by one or more QIs and the remainder of interests are 

held by a general partner who habitually exercises the 

management power of the partnership.

MIT

Eligible Investment Business 

(EIB)
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MIT Structure

• As already noted, one of the qualification requirements for a MIT is that it only 

carries on EIB. This also means that it cannot control the affairs or operations of 

another entity in respect of its conduct of a business which is not EIB.  As noted 

in the introduction slide, for a public trust to be subject to flow-through tax 

treatment, it must also only conduct EIB. 

• EIB means one or more of:

• Investing in land primarily for the purpose of deriving rent;

• Investing or trading in any or all of the following:

• loans;

• bonds, debentures, stock or other securities;

• shares;

• units in a unit trust;

• futures contracts;

• forward contracts;

• interest rate swap contracts;

• currency swap contracts;

• forward exchange rate contracts;

• forward interest rate contracts;

• life insurance policies;

• a right or option in respect of the above instruments;

• any similar financial arrangements.

MIT

Eligible Investment Business 

(EIB)
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MIT Structure • As already noted, the MIT rules require a substantial proportion of 

the investment management activities of the trust in relation to 

Australian assets to be carried out in Australia.

• Investment management activities are not defined. Explanatory 

material to the legislation indicates this is not administration but 

instead activities connected with monitoring investments and 

divestments and making decisions on these. 

• ATO guidance on investment management activities and whether a 

substantial proportion is carried out in Australia is important given 

the lack of clarity in the rules. 

• Difficulty most often arises around final decision-making on 

investments/divestments. ATO practice is unclear:

• some rulings indicate that a final decision on 

investments/divestments by a  local Australian manager is 

required, with mere ratification offshore;

• other rulings indicate that it is sufficient for a 

recommendation to be made with final approval offshore. 

We recommend that the former practice be adopted if there is 

a commercial requirement for some offshore approval 

(preferably there would be none).

• Dual Australian trust structures (feeder/head trust) are common. 

Where the trusts are established by a foreign party and the 

mandate of the feeder is set as being to provide funds solely to the 

head trust for its investment requirements, the investment 

management activity requirement is unlikely to be satisfied for the 

feeder.

• The MIT qualification rules also require that the trust is not closely 

held. There are dual requirements here:

• A foreign individual cannot have an interest of 10% or 

more.

• A small number of persons (10 or fewer for wholesale trust; 

20 or fewer for retail trusts) cannot collectively hold 75% or 

more of the interests in the trust.

MIT

Eligible Investment Business 

(EIB)

APPENDIX D



Draft – For Discussion Purposes Only

© 2016 Deloitte Tax Services Pty Ltd9

Stapled Structure

• The separation of active and passive activities in a stapled 

structure allows investors to benefit from active business 

revenue without exposing the group to entity level tax on all 

income and profits of the group.

• Stapled trust structures are common in the real estate sector 

(eg, Lend Lease, Mirvac, DEXUS). A number of stapled groups 

exist involving property development where active 

development is carried on in the Op Co/Trust. 

• Stapled groups are also common in the infrastructure sector 

where land is commonly leased across the staple to the Op 

Co/Trust for it to conduct the relevant business (or concession 

in the case of recent government electricity business 

privatisations, eg, NSW TransGrid, Port of Newcastle, Port of 

Brisbane).

• Cross-staple arrangements are closely scrutinized by the ATO 

to ensure that they do not result in significant income of the 

active side of the staple being funneled to investors in pre-tax 

form via Passive Trust. Recent legislation regulates the rate of 

interest on cross-staple debt and provides some safe harbours 

based on indicator interest rates.

• The ATO has adopted particular practices regarding the 

relative sizes of each side of a staple and the sizing of investor 

debt and equity funding into each side of a staple in the context 

of recent government asset privatisations. It is unclear whether 

these practices may be more widely extended.

• For investors subject to tax on exit (typically residents), the 

ATO also has a practice of allocating tax cost between the two 

sides of a staple based on the relative net assets of each side 

of the staple.

Passive

Trust/MIT

EIB

OP Co/Trust

Active Business (non-EIB)
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Portfolio Investment –

IMR Concession (Direct) • As mentioned in the introduction slide, under the IMR 

concession, gains made by a foreign entity other than in 

connection with an Australian permanent establishment, 

on less than 10% investments in EIB financial 

arrangements will not be subject to Australian taxation.

• Not for Australian real property.

• Not if foreign entity is other than passive investor, ie, it 

can only conduct EIB in Australia.

• Applies to equity or debt but only gains on realization 

(inclusive of foreign exchange movements) – also any 

return from derivatives (whether hedging investment 

value or foreign exchange risk). No concession for 

regular investment returns from these investments, 

including withholding tax.

• The foreign entity must be widely-held. 

• The widely-held tests basically reflect the categories of 

QI under the MIT widely-held tests, with the deletion of 

the category for foreign collective investment schemes. 

• There is also an alternative widely-held test where either 

there is no single investor with an interest of at least 

20% in the foreign entity or there is not a group of five or 

fewer investors with an interest in income or capital of 

the foreign entity of at least 50%. In determining such 

interests, the interest of any independent fund manager 

(within the ordinary concept of that term, not as defined 

under the indirect IMR concession – see next slide) of 

the foreign entity can be disregarded, but only to the 

extent that returns from that interest are taxed in the 

year they accrue. 

Foreign 

Entity

Australian 

Entity

Australia

Assets
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Portfolio Investment –

IMR Concession (Indirect)

• As mentioned in the introduction slide, under the IMR concession, 

gains made by a foreign entity in connection with investments made 

by an Australian fund manager, on less than 10% investments in 

Australian EIB financial arrangements will not be subject to 

Australian taxation. All foreign investments are disregarded.

• Not for Australian real property.

• Applies to equity or debt and includes gains on realization like direct 

concession, plus any returns that relate to, or arise under, the 

investment (eg, compensation for investment losses or foreign 

exchange gains relating to expenses such as fees paid to the 

Australian manager) or sub-underwriting fees/gains related to 

qualifying IMR investments. Also exempts any return from derivatives 

like direct IMR concession. Does not apply for withholding tax 

purposes, like direct concession.

• Only applies to gains/returns connected with Australian investments 

made by an “independent Australian fund manager”. Note this 

concept is defined and does not reflect Treaty concept of 

independent agent. This is because the basic concept is to exempt 

Australian gains/returns that only arise for a  non-resident due to 

Australian sourced income /gains resulting from the permanent 

establishment constituted by the Australian fund manager.

• An entity will be an independent Australian fund manager where it is 

acting in the ordinary course of business, receives arm’s length fees 

under OECD TP principles and either the foreign investor is widely 

held (as defined under the direct IMR concession) or the manager 

receives less than its annual fees from the foreign entity and any 

affiliate.

• The indirect IMR concession is reduced where the fund manager has 

an entitlement to share in the foreign entity’s profits and that reflects 

more than 20% of the net value of the IMR concession for the foreign 

entity in the income year. However, no reduction applies if the profit 

share is taxable in the year it accrues. Other exceptions can apply. 

Otherwise, the reduction reflects the full profit share.

Foreign 

Entity

Australian or foreign

entity (via independent 

Australian fund 

manager)

Australia

Assets
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General use restriction

This presentation is prepared solely for the internal use of Liverpool Partners. This 

presentation is not intended to and should not be used or relied upon by anyone else 

and we accept no duty of care to any other person or entity. The presentation has been 

prepared for the purpose of assisting Liverpool Partners in assessing fund structuring 

options for Project Menzies. You should not refer to or use our name or the presentation 

for any other purpose.

About Deloitte

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private company limited 

by guarantee, and its network of member firms, each of which is a legally separate and 

independent entity. Please see www.deloitte.com/au/about for a detailed description of the legal 

structure of Deloitte Touche Tohmatsu Limited and its member firms.

Liability limited by a scheme approved under Professional Standards Legislation.

Member of Deloitte Touche Tohmatsu Limited
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TEI Question and Response – November 18, 2014 Liaison Meeting with the CRA 

Question 6.  Non-Resident Carrying on Business in Canada 

Where a non-resident engages a Canadian investment manager, the activities of the 

investment manager may cause the non-resident to be carrying on business in Canada for Canadian 

tax purposes.  Under subsection 115.2(2), where certain conditions are met, the non-resident will not 

be considered to be carrying on business in Canada solely because of the activities of its Canadian 

investment manager. For purposes of discussion, assume that the management of a foreign company 

(Forco) wishes to engage a Canadian-resident corporation (CSP) to provide Forco with “designated 

investment services.” (All quoted terms are as defined in subsection 115.2(1)).  CSP’s provision of 

these services to Forco could cause Forco to be carrying on business in Canada unless the exemption 

in subsection 115.2(2) is available.   

The diagram below illustrates the relationships and the issue is whether the issuance of shares 

by Forco, from its treasury, to a Canadian resident precludes Forco from claiming the benefit of the 

safe harbor rule in subsection 115.2(2). 

In responding to the questions and comments below, assume that: 

(i) Forco was created more than a year ago;

(ii) 100 percent of Forco’s shares were issued by Forco to, and continue to be owned by,

a company resident in Canada (Canco);

(iii) Canco is affiliated with CSP;

(iv) Canco is a “designated entity” in respect of CSP;

(v) Forco has not, directly or through its agents, directed promotion of investments in

Forco principally at Canadian investors; and

(vi) Forco has not, directly or through its agents, filed any document with a public

authority in Canada to permit the distribution of interests in Forco to persons resident

in Canada.

Would the CRA agree that by issuing shares to Canco from treasury Forco would not be 

considered to have “sold an investment in itself,” as the phrase is used in clause 115.2(2)(b)(i)(B)?  

Does the mere issuance by Forco of treasury shares to a Canadian parent preclude the availability of 

the safe harbor even though Forco does not offer securities for sale to Canadians in Canada?  We 

invite the CRA’s comments. 

Canadian Fund 

Manager 

Canco 

(Widely Held) 

Forco  
(Business conducted 

outside Canada 
entirely with non-

Canadians) 

Investment Management Services  

100% 
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CRA Response: 

 

Forco’s issuance of shares from treasury to Canco (whether upon incorporation or otherwise), 

would result in Forco being considered to have “sold an investment in itself” as the phrase is 

used in clause 115.2(2)(b)(i)(B). As such, the issuance of treasury shares by Forco to Canco 

(whether upon incorporation or otherwise) would, to the extent the shares remain outstanding 

and Canco remains a “Canadian investor” within the meaning assigned by subsection 115.2(1), 

prevent Forco from benefiting from the availability of the safe harbour rule in subsection 

115.2(2). 

 

This is consistent with previous advance income tax rulings issued by the CRA and comfort 

letters issued by the Department of Finance. For example, in advance income tax ruling 2002-

0157313 we ruled favourably on subsection 115.2(2) and a relevant aspect of the proposed 

transactions was that the non-resident corporation would not sell its shares to any resident of 

Canada by ensuring each subscription agreement (i.e., share issuances from treasury) would 

include a representation to the effect that the investor was not a resident of Canada. 

 

With specific reference to the hypothetical scenario presented in this question, we would note 

that it represents an example of what was specifically not intended to be eligible for the safe 

harbour rule in subsection 115.2(2). For example, the purpose for the condition in clause 

115.2(2)(b)(i)(B) that the non-resident not sell investments in itself to Canadian investors was 

described in the 1999 Budget Supplementary Information as follows: 

 

“This will ensure that no incentive is created to serve Canadian investors from offshore, 

thereby displacing the domestic Canadian fund industry.” 

 

Whereas, the hypothetical scenario presented in this question is, in our view, equivalent to 

Canco’s investment needs being serviced offshore through Forco. 

 

As another example, in comfort letters dated June 4th and November 20th of 2002, the 

Department of Finance stated that: 

 

“The underlying policy for the investment restrictions in subsection 115.2(2) is to ensure 

that a reasonable measure of independence exists between non-resident persons who 

benefit from section 115.2 and their service providers.” 

 

Whereas, given that Canco is a widely held corporation, it’s affiliation with CSP indicates that 

Forco would be affiliated with CSP as well. Such an affiliation would not, in our view, constitute 

the reasonable measure of independence noted by Finance above. 
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NOTES TO PARTICIPANTS

The proposals outlined in this paper have not received Government approval and
are obviously not yet law. As a consequence, this paper is merely a guide as to
how the proposals might operate.
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Consultation Process

Request for feedback and comments

Providing a confidential response

All information (including name and address details) contained in formal submissions will
be made available to the public on the Australian Treasury website, unless it is indicated that
you would like all or part of your submission to remain confidential. Automatically
generated confidentiality statements in emails do not suffice for this purpose. Respondents
who would like part of their submission to remain confidential should provide this
information marked in a separate document.

A request made under the Freedom of Information Act 1982 for a submission marked
‘confidential’ to be made available will be determined in accordance with that Act.

Next steps

Stakeholder feedback to the public consultation process will inform the Government’s
consideration of any possible measures to the non-resident withholding tax regime for
collective investment vehicles (CIVs) and managed investment trusts (MIT). Once the public
consultation process is concluded, further targeted consultation may be necessary to clarify
any issues or questions which arise from initial consultations.

Closing date for submissions: Friday, 2 December 2016

Email: CIVwithholdingtax@treasury.gov.au

Mail: Division Head
Corporate and International Tax Division
The Treasury
Langton Crescent
PARKES ACT 2600

Enquiries: Enquiries can be initially directed to Jongsok Oh or Ruth Gabbitas

Phone: 02 6263 4435 or 02 6263 4154
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1. OVERVIEW

1.1. WHAT THIS PAPER IS ABOUT

The Minister for Revenue and Financial Services announced on 4 May 2016 that the
Government will consider collective investment vehicle (CIV) withholding taxes in the
coming financial year.

This consultation paper seeks stakeholder views on policy proposals in relation to CIV
withholding taxes.

The Government is committed to ensuring that the Australian funds management sector
is internationally competitive in an increasingly integrated global market.

Over the past decade the Government has introduced a number of initiatives in the
funds management sector to make it easier to invest in Australia through pooled
investment. The most recent of these initiatives was the Government’s announcement to
implement new types of CIVs, being a corporate CIV from 1 July 2017 and a limited
partnership CIV from 1 July 2018.

1.2. PAPER OUTLINE

Part 1 briefly describes the non-resident withholding tax regime, provides some
commentary on the funds management sector, and highlights past policy initiatives.

Part 2 illustrates current arrangements in the application of non-resident
withholding tax.

Part 3 sets out key policy considerations.

Part 4 describes a number of proposals for consideration.
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2. CONTEXT

2.1. AUSTRALIA’S NON-RESIDENT WITHHOLDING TAX REGIME

Australia’s current policy for the taxation of non-residents provides that non-residents
are liable for Australian tax on most of their Australian sourced income and exempt
from Australian tax on foreign sourced income. Non-residents may be subject to a range
of different taxes and rates. These include: company tax; individual taxation (at
non-resident rates); withholding taxes for interest, dividends, royalties; tax on managed
investment trust (MIT) fund payments; and capital gains tax on Australian property.
Refer Appendix A.

Australian sourced unfranked dividends, interest and certain fund payments paid to
non-residents are generally subject to withholding tax. Withholding tax is a final tax,
generally levied at a flat rate that varies depending on the type of income and whether a
tax treaty applies (tax treaties typically reduce the rate of withholding tax payable).

Franked dividends are not subject to withholding tax as they reflect a distribution of
profits that have already been subject to company tax in Australia.

2.2. AUSTRALIA’S FUNDS MANAGEMENT SECTOR

The Australian funds management services industry has been growing steadily, with
revenue estimated to have increased at an annualised rate of 5 per cent over five years
through to 2015-16 to reach A$7.8 billion.1 This growth has largely been driven by
growth in Australia’s superannuation industry contributions and investment returns.
On the international stage, Australia has the third largest pool of funds under
management behind the United States and Luxembourg, and currently has the largest
pool of managed funds within the Asia Pacific region.2

Australia has a strong superannuation industry and a large pool of Australian assets.
Australian investors are increasingly diversifying into international investments.
Australia’s ability to attract foreign investment into Australian funds remains low, with
less than 4 per cent of funds under management on behalf of foreign investors.3

Demand for funds management services in the Asia Pacific region is expected to grow
strongly over the coming decades. By 2030, the Asia Pacific region’s middle class is
expected to grow to around 3.2 billion people.4 This is anticipated to lead to increased
demand for funds management services as income and wealth grows. Over the long

1 Lo, B 2016, ‘IBISWorld Industry Report K6419a – Funds management services in Australia’, IBISWorld,

page 4.

2 Investment Company Institute, ‘Worldwide Mutual Fund Assets and Flows (Fourth Quarter 2014)’.

3 Australian Bureau of Statistics, ‘5655.0 – Managed Funds, Australia (June Quarter 2016)’.

4 King, S; Hine, D; Brea, E; and Cook, H 2014, ‘Make for Asia – The emerging Asian middle class and

opportunities for Australian manufacturing, CSIRO Australia, page 3.
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term, population ageing in China and Japan could also lead to increased demand for
financial products for retirees to manage their investment and longevity risks.

Questions

1. To what extent do you expect growth in funds and the funds management sector to
come from:

1.1. increased investments by non-residents in foreign assets (conduit investments);
and

1.2. increased investments by non-residents in Australian assets?

2.2.1. POLICY INITIATIVES

The Government has undertaken a number of tax and regulatory initiatives over the past
decade to support the development of the funds management sector, as summarised in
Appendix B.

2.2.2. CONDUIT FOREIGN INCOME EXEMPTION AND INVESTMENT MANAGER REGIME

Key initiatives include the introduction of the conduit foreign income exemption5 and
the investment manager regime (IMR).

The conduit foreign income regime provides an exemption from withholding tax for
non-residents investing in foreign assets via an Australian fund.

The IMR clarifies the tax treatment of gains made by foreign funds and non-resident
investors who invest through Australian fund managers. It provides tax exemptions for
widely held foreign funds investing in certain Australian portfolio investments and
ensures that unintended tax liabilities are not triggered for foreign investments from use
of an Australian funds manager.

These initiatives have provided support for Australian managed funds competing with
other fund managers in the Asia Pacific region.

Conduit income is likely to be relatively sensitive to domestic tax settings and conduit
investments are a key feature of global funds management hubs in the region and
around the world. For example, fund managers in Singapore and Hong Kong have a
significant proportion of their funds under management held by non-resident investors
and held in foreign assets.6

5 Conduit foreign investments are arrangements where the fund receives funds from investors in one foreign

country, to invest in assets in another country. The country of the fund’s residence is seen as a ‘conduit’

jurisdiction, as investments are merely passing through that country.

6 Le Leslé, V; Ohnsorge, F; Kim, M; and Seshadri, S 2014, ‘IMF Working Paper (WP/14/119): Why

Complementarity Matters for Stability – Hong Kong SAR and Singapore as Asian Financial Centers’,

International Monetary Fund.
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2.2.3. COLLECTIVE INVESTMENT VEHICLE REGIME

As noted earlier, the Government has also announced the introduction of corporate and
limited partnership CIVs which will assist Australian fund managers to compete with
other funds management hubs (by providing ‘flow-through’ income tax treatment using
a legal and regulatory structure that is familiar to non-resident investors).

2.2.4. ASIA REGION FUNDS PASSPORT

The ARFP is a multilateral arrangement that aims to facilitate cross border trade in
managed funds between member countries by either waiving or diminishing key
regulatory impediments to trade. It enables fund operators in member countries to offer
eligible schemes to retail investors in other member countries under a streamlined
process. A Passport Fund can only hold a narrow range of investments, including cash,
deposits, equities and bonds.

Once it commences in late 2017, the ARFP will benefit consumers by opening up the
Australian market to increased inbound competition from offshore fund managers from
member countries. It will also provide Australian fund managers greater access to key
markets in Asia and better position them to increase exports of their funds management
services.

Question

2. What is the likely impact of past and announced initiatives on attracting inbound
investment?
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3. CURRENT ARRANGEMENTS

Set out below are four scenarios illustrating the application of withholding tax to
investments through CIVs.

These scenarios are also set out in in Appendix C.

3.1.1. SCENARIO 1 – CONDUIT ARRANGEMENTS

Scenario 1 covers conduit foreign investment. Conduit foreign income is not subject to
Australian withholding tax.

3.1.2. SCENARIO 2 – INDIRECT INVESTMENT THROUGH AUSTRALIAN FUNDS INTO

AUSTRALIAN ASSETS

Scenario 2 covers arrangements where non-resident investors invest through an
Australian fund into Australian assets. These may be subject to Australian withholding
tax on dividend, interest and other income (such as gains from derivatives or from
disposals of certain assets). This consultation paper examines the policy proposals for
taxation of this type of investment. For the purposes of this paper, Scenario 2 does not
include the tax treatment of property assets.

3.1.3. SCENARIO 3 – INDIRECT INVESTMENT THROUGH FOREIGN FUNDS INTO

AUSTRALIAN ASSETS

Scenario 3 covers arrangements where non-resident investors invest through a foreign
fund into Australian assets. These may be subject to Australian withholding tax on
dividend and interest but may be exempt on other income (such as gains from
derivatives or disposals of certain assets) following the introduction of the IMR.

3.1.4. SCENARIO 4 – DIRECT INVESTMENT INTO AUSTRALIAN ASSETS

Scenario 4 describes arrangements where non-resident investors invest directly into
Australian assets.
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4. POLICY CONSIDERATIONS

Assessing the need for further reform of the tax settings that apply to inbound
investment raises a number of policy issues.

4.1. FISCAL CONSIDERATIONS

Any reductions in CIV withholding tax revenue would come at a cost to the Budget.
Tax policy is determined within the context of the Government’s overall fiscal strategy,
including the aim to repair the Budget and guide it back to a sustainable surplus.

4.2. INTERNATIONAL APPROACH TO TAXING NON-RESIDENTS

Internationally, most developed countries apply taxes on the basis of residence (resident
or non-resident) and the source of income (domestic or foreign). Most countries do not
seek to tax non-residents on their foreign sourced income but do seek to tax domestic
sourced income. In line with this, Australia taxes non-residents on Australian sourced
income.

Australian sourced income is derived using the infrastructure (including legal and
regulatory framework) and assets located in Australia. In addition, the non-resident
withholding tax regime reduces the risk that non-residents are able to evade or avoid
paying tax on the income derived in Australia, while local residents are taxed on the
same income. Withholding taxes are generally applied to gross payments at lower rates
than individual or corporate tax rates, in recognition that no deductions are allowed to
the non-resident for expenses incurred to earn the income derived.

4.3. INTERNATIONAL COMPETITIVENESS

Australia needs to ensure its tax system is internationally competitive to attract and
retain investment. Investment is important in a small capital importing country such as
Australia as it increases productivity and growth; and over time, it increases real wages,
lowers prices and increases returns for investors. Investment may increase overall
employment and/or shift jobs between sectors.

As taxes on income from inbound investment can affect the domestic cost of capital, it is
generally considered appropriate to tax ‘passive’ investment income (such as interest
and dividends) more lightly than ‘active’ business income (such as returns from running
a business) or immobile income (such as income or gains from real property). Passive
investments are generally more internationally mobile.

Australia’s international competitiveness relates to the effective tax rate paid by the
non-resident investor, which will depend on the amount of Australian tax paid, and
which may be sensitive to whether additional tax is paid in the non-resident investor’s
home country on the investment income (less any foreign tax credits).

It follows that Australian tax reductions may not necessarily increase an investor’s rate
of return, if it is fully or partially offset by higher tax liabilities in the investor’s home
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country. It may lead to a partial or full transfer of revenue from the
Australian government to the foreign government in question through a reduced foreign
tax credit for Australian taxes paid in that other jurisdiction. This will also depend on
the tax status of the recipient.

The degree to which withholding taxes involve a transfer of revenue will depend on
how the resident country treats the non-resident tax paid. For example, some countries
use a deduction method (allowing a deduction for foreign tax paid), some use an
exemption method (exempting the income) and some use a credit method (where a
credit is permitted for foreign tax paid).

Questions

3. How important is tax in determining the international competitiveness of Australia’s
funds management industry compared to other factors, such as the level of fees, the
lack of an internationally recognised investment vehicle and the products offered?

4. To what extent would any reduction in Australian withholding tax rates be clawed
back by higher foreign taxes (through reduced foreign tax credits)? Please provide
examples in other jurisdictions.

4.4. SIMPLICITY

Exemptions and differing tax rates increase complexity and when taxes are complex,
investors may not spend the time and resources to determine the relevant effective tax
rate and hence may not invest in the country. This risk is greater for individual investors
than for professional or institutional investors. This may require the industry to
undertake marketing initiatives to educate potential investors.

Questions

5. What are the key factors that contribute to the complexity of Australia’s non-resident
withholding tax regime?

6. How important is the principle of simplicity in Australia’s non-resident withholding
tax regime relative to the importance of the withholding tax rate?

7. What options are there for simplifying Australia’s non-resident withholding tax
regime? To what extent do exemptions contribute to complexity?

8. To what extent do fund managers rely on marketing or their local distributors to
explain the effective tax rates for non-resident investors? Does the approach differ
between countries?
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5. PROPOSALS FOR CONSIDERATION

Views are sought on the following broad proposals, having regard to the policy
considerations set out in this paper. Views are also sought on alternative proposals for
improving the competitiveness of Australia to attract inbound investment.

5.1. PROPOSAL A: NO POLICY CHANGE TO THE EXISTING TAX

SETTINGS

This proposal involves no policy change to existing tax policy settings. This would allow
already implemented policy initiatives and soon to be implemented policy initiatives to
take effect to assist inbound investment.

Under this proposal, no new withholding tax concessions would be granted for
non-residents.

5.2. PROPOSAL B: SINGLE NON-RESIDENT WITHHOLDING TAX RATE

OF 5 PER CENT FOR CIVS AND MITS UNDER THE ARFP

The Financial Services Council (FSC)7 is proposing a single 5 per cent non-resident
withholding tax rate for Australian CIVs and MITs in the ARFP.

This would replace existing non-resident withholding tax rates on interest, dividend and
MIT fund payments and provide for an overall rate of 5 per cent on all withholdable
MIT income.

Income currently exempt from withholding tax, including conduit non-resident income
and franked dividends, would continue to be exempt.

Non-resident investors in CIVs and MITs outside the ARFP and non-resident investors
investing directly into Australian assets would continue to be subject to existing
non-resident withholding tax rates.

Questions

9. What are the merits of limiting the concessional rate of non-resident withholding tax
to CIVs and MITs in the ARFP?

7 Financial Services Council, FSC 2016 Pre-Budget Submission, <http://fsc.org.au/media-centre/media-

releases/2012/productivity-review-of-award-super.aspx?year=2016>
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5.3. PROPOSAL C: UNIFORM NON-RESIDENT WITHHOLDING TAX

RATE OF 5 PER CENT FOR ALL CIVS AND MITS EXCLUDING

PROPERTY

Proposal C is similar to proposal B but applies the single non-resident withholding tax
rate of 5 per cent to all Australian CIVs and MITs (not limited to ARFP funds).

Income from investments in property, including rental income and taxable Australian
real property capital gains, would not be covered by this proposal.

Applying a single rate simplifies the withholding tax regime regardless of where the rate
is set. That is, the rate could be a higher rate such as 10 percent or a rate determined to
be revenue neutral.

Questions

10. What are the merits and likely impacts (for example, compliance costs, revenue from
funds management, employment, substitution effects, investment decisions of
non-residents) on inbound investment from each of the proposals outlined above?

11. What are the main jurisdictions with which your fund competes in the funds
management sector?

11.1. Are the funds management industries in these jurisdictions predominantly
focussed on conduit foreign investments or domestically sourced investment?

11.2. What are the withholding rates (including any domestic concessions offered) in
those jurisdictions for income from domestic shares, bonds and other income?
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APPENDIX A: SUMMARY OF TAX RATES APPLYING TO THE AUSTRALIAN-SOURCE INCOME OF

FOREIGN RESIDENTS

Type of income Foreign resident

Business income from corporate tax entities Assessable at 30 per cent of taxable income

Dividends

Franked dividends: 0 per cent as paid out of profits that have been subject to
30 per cent Australian company tax

Unfranked dividends:

 No treaty – 30 per cent; or

 Treaty – generally 15 per cent but can vary between 0 and 25 per cent

Interest income
10 per cent; or 0 to 10 per cent depending on treaty rates
Exempt if debt satisfies the public offer test or another concession applies

Capital gains (excluding from land or land rich
assets, or through a permanent establishment) Exempt

Rental income received through a managed
investment trust (MIT)

15 per cent or 10 per cent (for a MIT that only holds newly constructed energy efficient
commercial buildings (clean MIT)) if paid to an Exchange of Information (EOI) country
resident (30 per cent if paid to an non-EOI country)

Other fund payment income received through a MIT
(including gains from disposal)

15 per cent or 10 percent (if a clean MIT) if paid to an Exchange of Information (EOI)
country resident (30 per cent if paid to an non-EOI country resident)

Foreign source income received through a MIT Exempt

Gains from disposal received through a foreign fund
under the Investment Manager Regime Exempt
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APPENDIX B: KEY FUNDS MANAGEMENT INDUSTRY INITIATIVES OVER THE PAST DECADE

IMPLEMENTED

Changes to non-resident investment fund rules,
cross-border taxation of trusts under capital gains tax
and tax treaty rules, as part of 2003 Review of
International Tax Arrangement measures aimed at
‘[removing] barriers to development as a global financial
services centre’.

IMPLEMENTED

Addressing tax impediments identified by the ‘Australia as a
Financial Centre: Building on our Strengths - Report by the
Australian Financial Centre Forum’ (Johnson Report) –
aimed at clarifying the tax treatment of gains made by
non-resident funds and non-resident investors who invest
through Australian fund managers (Investment Manager
Regime).

COMMENCING IN LATE 2017

Fund managers in participating countries will be able to
offer eligible schemes to retail investors in other
participating countries in the Asia region under a
streamlined process. Recommended by the ‘Johnson
Report’.

IMPLEMENTED

Withholding and other tax exemptions for conduit
investments where Australian fund managers
receive funds from investors in one non-resident
country, to invest in assets in another country.

IMPLEMENTED

New tax system for managed investment trusts provides
greater certainty, flexibility and reduces compliance costs.

ANNOUNCED IN 2016-17 BUDGET

A new tax and regulatory framework for corporate and
limited partnership CIVs to enable non-resident investors to
invest through more familiar vehicles (with the corporate CIV
commencing from 1 July 2017). Recommended by the
‘Johnson Report’.
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APPENDIX C: WITHHOLDING TAXES (WHT) ON NON-RESIDENT INVESTORS INVESTING

THROUGH CIVS

1.
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through Australian fund
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APPENDIX D: POLICY CONSIDERATIONS

Policy proposals need to be
considered in a fiscal context

APPENDIX F
Jurisdictions typically tax non-
residents on domestic source
income – on the basis that
income was derived using
infrastructure and assets
located in the domestic
Page 14

jurisdiction.

When taxes are complex,
investors may not spend the
time and energy to determine
the relevant effective tax rate
and hence may not invest in
the country.

Australian tax rules for
non-resident investment
should be internationally
competitive.
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APPENDIX E: AUSTRALIAN WITHHOLDING TAX RATES ON

INCOME PAID TO NON-RESIDENTS FROM SELECTED

JURISDICTIONS
1

Unfranked dividends Interest

Singapore 15 per cent 10 per cent

Hong Kong 30 per cent 10 per cent

Japan* 10 per cent2 10 per cent

South Korea* 15 per cent 15 per cent

New Zealand* 15 per cent 10 per cent

Thailand* 20 per cent3 25 per cent

1. Withholding tax rates are for income from Australian sources paid to non-resident retail investors in widely held pooled funds.
2. Unless the beneficial owner of the dividends is a company which owns shares representing at least 10 per cent of the voting
power of the paying company, then a 5 per cent limit applies.
3. If the paying company engages in industrial undertakings and the recipient of the dividend holds directly at least 25 per cent
of the capital of the paying company, then a 15 per cent limit is applied instead.

* Australia and these countries are signatories to the ARFP Memorandum of Cooperation.

Source: Australian Treasury, Income Tax Treaties, <http://www.treasury.gov.au/Policy-Topics/Taxation/Tax-
Treaties/HTML/Income-Tax-Treaties>
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